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1.  Prestex  Inc.  v .  Unit  pd  Si.  ;6T  Ct.  Cl..  GCO,  320 

T.Cd  3G  7  (  1  963  );  A.D.  :<n>,-  to.,  Iik  .  C4  Comp.  Gen.  2  7  1  (1  974  );  92 
CoiViP.  Gen.  265  (  1  972  );  .-’O  Op.  Atty.  Gpn.  496  (  1  892  );  Claus  v. 
Tahiar?,  4  0  Del.  Ch.  500.  1  ^6  A. 2d  2:-;.l  '1962  );  Sutton  v.  ‘t.  iaul, 

2  24  Minn.  2'--,  49  N  W.2d  4  36  (  1  951  ),  Terminal  Construction  Corp. 

V.  Atlanlir  County  Cnwcragp  Authority,  6/  N,J.  403  ,  j41  o.2d  .327 
(19 '5);  George  Harn's  Tons  tru'' t  i  en  Co.,  Inc.  v.  Lincoln  'arT,  Id 
G.n.  Super.  367,  39  1  A. 2d  960  (  1  978)  See  .lenorallj/  R.  Uac'n  A  ■) . 

C  i  !:■  i  n  i  c  ,  1  Federal  ■^rocu_renient  Uiv^  260  I  3d  TcT.  1  97  7  ). 

2.  42  Comp.  Gen.  96  (1962);  33  Comp.  Gen.  421  (1955);  30 
Comp.  Gen.  179  (1950);  Coller  v.  Saint  Paul,  223  Minn.  385, 

26  N.W.?d  H35  (19'’);  Hillside  v.  Sternin.  25  C.J.  317,  136  A. 2d 
265  (1957). 

3.  Prestex,  :nc.  v.  United  States,  162  ct.  Cl.  G20,  320 
F.2d  367  (1963),  is  usually  cited  a;  the  leading  authority  for 
this  proposition  in  federal  procurement.  The  basis  for  this 
holding  is  that  any  subsequent  'contract'  violates  the  requirement 
that  award  be  based  upon  competitive  advertising  and  consequently 
in  making  award  the  contracting  officer  has  exceeded  his  authority. 
The.  strictness  of  this  rule  has  been  tenipered  by  the  exacting  rule 
utilitec  by  the  Court  of  Claims  to  determine  whether  the  noncon- 
fcrijiity  renders  the  contract  invalid.  This  rule  is  st.ited  as 

f  0  1  1  ov.'S  : 


In  testing  the  onforceabi  1  i  ty  of  an  ruvard  made 
by  the  Government,  where  a  problem  of  the  validity  u; 
the  invitation  or  the  responsiveness  of  the  i c c e p 1 p d 
bid  arises  after  the  award,  the  court  cnould  ordi¬ 
narily  impose  the  binding  sta-i'  nullity  only  when 
the  illegality  is  plain.  If  the  contracting  offii'X' 
has  viewed  the  award  as  i.iw'^ul,  and  it  is  reasonaale 
to  take  that  position  under  the  legislation  und  r-gu- 
Ic'tions,  the  court  should  no'^i'i’.  I  1  y  follow  suit. 

JoF.n  Reiner  &  Co.  v.  United  States,  163  Ct.  ll.  ,'ol.  38',  j.'S  i 
438,  '''4  0  (  1  9  63  ).  Accord,  Alba  no  C  lea  tiers  Inc.  v.  inited  States, 
197  Ct.  Cl.  450,  455  F.2d  556  (1972).  The  Forptrolier  General 
follows  a  similar  test  and  unless  the  illegality  of  an  award  i  ■' 
p  I  ewi  n ,  he  will  direct  a  terminati'on  for  convenience  rather  than 
c..  n  CO  1  1  a  t  i  on  .  Lanier  Business  I'roducts,  Comp.  Gen.  Dec. 

B-1p,7  969  ,  7  7-  1  CPD  336  (  1  977  ).  See  cjenerally  h'Le,  Government 
Contract^-'  T_he  Cons eq^u ences  of  An  Improper  Awatu,  11  Pm.  & 
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Steel  ■'  0  .  ,  3  1  C  U  .  S  .  113  (  1  940).  In  S  c.  d  f :  w  o  1  1  L  a  b  o  r  <;  t  o  r  i  e ,  Inc., 
V.  !■' naffer,  '^34  F.2d  039  (U.C.  CIr.  19/0;,  a  federal  court  first 
held  that  n  d  i  ■:  an  po  i  n  t  ed  1;.  idder  ha  I  standing  in  bring  su'l 
alleging  the  illegal  award  of  a  Ho  verniiier  t  contract.  '••'owc-ver.  th 
san-t  court  has  strongly  suggested  that  the  opinions  of  the  Cos;.- 
t  r  0  1  I  e  C e r.  e r  a  1  should  be  accorded  great  w e  i  c;  h  t  i  ri  c  x a ip  i  n  i  r:  u  s u c  i; 
matters.  Wnee  i  a  bra  tor  Cori' .  v.  i  ha  foe,  455  f  S'd  1356  (C.f.  Cir. 
1^7!;. 
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I'Ole  1  r_  Advert  1  sec;  P  f ::  r;  .j  r  er- ■  n  F 
Analysis  0^  the  c'.r.cfpt,  ot  i  (  s  p  t  ns  i  v  e ’.e  s  s  :s  er.-  .nct'i  p, 
an  n  ndor  s  t  a  nd  i  n--;;  of  the  ooiectivos  of  adviiriised  n  r '  c  u  r  c  ;:i ’O-,  t . 

’  n -I  j  is  becaast  tne  announced  objec  t  ’  vt  o)  invc'tised  ir'cnre 
meat  p  no  vide  the  foundation  u;on  wnie  n  hav--  t'Cen  ere  .ted  "ne 
principles  utilised  to  dot  erii- ■  no  the  i  c  c  ep  la  L  i  1  :  t  y  of  a  ncicjn- 
f  0 rr^  i  fio  bid. 

As  early  as  Id  2  9  the  Attorr  ey  oeneril  of  tlie  'Jr  i  ted  States 

;  Ji  Gated  mat  the  objectives  of  advertisec  prucuren'ent  were  tn 

p  r e V c  n  f  f  .a  / c r  i  t  i  s m  and  to  p r o v  i  d t-  tne  A o v e r n e n  t  with  t  h e  l e ri g - 

1 

■‘‘its  cf  c  Oil  pe  t  i  t  i  0  n  .  ‘'lore  recently,  the  CorptroMer  ''.e-ieral 
has  ■'ncicated  what  he  views  to  be  the  f  undamen  la  1  objective, 
c‘  .idvertised  procurement  by  following  earlier  interpretations 
j I c  stating: 

The  Courts  am!  Account  inn  Officers  of  the  Govor''i- 
m  e  n  t  " a  v  c  frequently  and  consistently  held  that  section 
j7C^'.  Revised  Statutes,  was  designed  to  give  all  per 
sons  equal  right  to  compote  for  Governrent  business, 
to  secure  to  the  Gevenarent  the  benefits  vvhi  ch  flow 
from  competition,  to  prevent  unjust  favo;’itism  by 
r  e  r  e  s  Cl  n  t  a  t  i  V  e  s  of  the  G  o  v  e  r  n  r.  e  n  t  in  rr,  a  k  i  C:  g  n  u  r  c  h  a  s  e  s 
for  ::'Ui  lie  account,  and  to  prevent  collu.ion  nnd  fraud 
i,i  t'oenring  supplies  or  letting  coi,  tracts.' 

BU'h  feu  O'- a  I  and  state'  courts  neru-ral1y  agree  wile  the 

f  0  negi:  i  ng  ,  ta  ‘  cnien  t  . 
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The  0  b  j‘ c  f' L  '  I'e  of  .ivoidi'U)  favor  ifi'in  •  .  rchievi.'d  try 
renuiv'ing  contrat-t  '';q  officials  to  .ulopt.  ^'fioite  s  pec  i  f  i  c  a  t  i  c 
r  ; s  !  I  crie ri t s  so  that,  bids  can  be  acrepted  .vilhoot  further  t'<;q(;- 
ti.iticns  with  the  individual  biidcrs.  Tbe  Getractinq  official's 
tele  V  unction  then  tecoi-.o-'s  to  deterniine  th<'  iowesi.  responsible 
Pi  'der.  by  r  e  s  t.  r  i  c  *  i  n  q  the  discreticn  of  ■"  n  n  ;  r  a  e  t  i  r.  q  off'ciais 
in  tills  ;san  er  :  "cr  ns  i  s  ten  t.  tveafi’ort  ■  r  :  indf  s  i„ae  to-  ayf  incd. 
i  iir  qnal  of  competition  is  achieved  ny  requirinq  fit  tP  ■  adver- 
t:  ,  .la  s  p  c  ’  fi  c -s  s  i  cn '  apply  equally  'o  a’i  p r.  t  i  v  n  in 

or''er  *  hat  a  conimon  standaio  of  coripe  1 1  t  i  o  ;•  's  i  ■  •  t  g  ;  ;  .  d  .  At 
so'ie  '.ise  this  aids  in  the  achi  evvm-'nt  ,f  fs  ’  .jp!  edition 
.eon'  '.tea’  bidders  sincn*  all  co!i'pe;.e  upo'  .n  en'Jcil  fisting 

A  r  t.pte;i  t  0^  bii  resorns  ;  verts  ,  whii'  pe-)  t  qn^ra'iLee- 

jnr  -qy  ^(:c.  1  ; ,  a  t  ion  of  the  qc.-ils  of  advert  is'd  ).■  ;'.n  ■,  rcre  n  t  ,  exists 
X'..  tiare  .h;  .,e  unals  aatialle  a-t  at'  inneiit.  by  fol  iowinn  sucri  a 
re  pi  i  re  sen  1  ,  sompoti  t  I  on  "is  preserve  i  by  q  u  a  r  a  n  t  ee  i  s 'j  that  awaid 
’iv  nde  cn  tf  '  same  basi"  as  that  s;  'icited  fr-o’;  all  p  .  t  on ;  i  a  1 
'  idc'.  rs,  while  at  the  same  tiiue  ii  iur’Gq  that  actual  bididers  will 
Le  c  omr  ■;  t  i  Ji  Q  uride-  the  '^anie  conditions. 

■'■■iat  chnre  should  be  aqreement  arnonq  federal  ai.d  state 
.ijtbori*  its  as  to  the  objectives  behind  advertised  r  r  a  c 'u  roii'e  n  t  is 
not  surprising.  What  is  perhaps  surjirisinq  is  tl''  extent  to  which 
a  t  ’  lay  bo  nr  nc  c  n  for  ii' i  nq  and  yet  acceptable  in  federal  procurc- 
ofM*  u-  1  .qi,  t  of  these  objectives. 

disterical  Development 

Tiie  origins  ..i  the  concept  of  bid  resp  hi  .>  i  veness  can  te 


f^'.und  in  the  American  system  of  a  i  vn  >’ t  i  s  •  d  [■  i  <  f  'i  r  emeu  t  .  It  owe' 
.'(either  i's  creation  nor  its  cte  vc  i  r  t.ie-n  t  t  '  its  nrr'.cct  fore  to 
the  English  common  law.  Indted,  !  ro; !  "mI  h.i'  never  utii  i  rd- 
vorti.ed  p  roi  u  remei.  t  to  the  extent  tint  ••I'rerir  n  n‘ o  v  e  r  nui""  t  j  , 
oqencioc  have.  Its  early  de  ve  1  o  iime  ;■  i  '  fediral  o  i  icu  lO;  ■  o'l  t 
..an  be  traced  to  a  iianciful  of  dec  is  ions  :y  ro'  e,  t  Lorre  y  h.,"o-i'.  I 
.ano  regulations  of  tlie  various  federal  anenc,  i>  t  regLiir<'h  oy 
statute  tc  mike  rert.ain  |.n '-chases  throuoh  a  d  y  e  r  t  i  s  i  i' 'i  . 

Early  Statu  tues  Goyerning  Adverti".  <->0  Pr  oc  u  r  eme  i' t 
While  the  early  statutes  concerned  v,itii  advertised  pro¬ 
curement  provide  the  startin'.,  place  from  wiii.„n  to  view  ttie  level 
opment  of  the  concept  of  b'd  respons  i  venes-.  .  t  !iey  alone  provide 
litcle  quidance.  The  earliest  federal  statute';  gov  rnir.n  adver- 
t'  .ed  procurement  i  d  1  i  t  *"  1  e  more  tiian  empha-.iye  o  r  egu  i  remf'n  t 
that  it  be  utilized  in  the  purcha-..  e  certain  ro,mnod  i  t  i  e and 
uervees.  They  provided  little  det.iii  regarding  what  rirocerures 
.ic  jgciiey  had  to  follow  when  utiliz’nri  adve;-tis-d  ,  oc  u ;  en  e -- 1 
icr,  surprisingly,  did  they  specir/  tnat  awa'd  hao  to  'n-  'aide 
a  conforming  bid  or  upon  what  basis  bids  siiould  ho;  c-valuateo. 
fir  example,  the  earliest  statute  direr  ting  thet  advertising  be 
c^ed  for  purchases  by  the  Navy,  Army  and  Treasury  made  :;0  mentic 
of  '.(hat  procedures  were  to  be  follov'.ed  in  making  an  award  but 
simple  stated; 

[  A  1 1  1  [) u r c h a  s e c  and  contracts  for  supplies  or 

services  which  aie,  or  may,  ace ordinij  to  law.  he 


J 


made  by  or  under  thr  direction  of  eitner 
the  Secretary  of  th'^  Treasury,  the  Secretary 
of  War,  or  the  Secretary  of  the  Navy,  shall 
be  made  either  by  open  purchase,  or  by 
previously  advert  is inq  for  proposals  respecting 
the  same  .  .  . 

Later  statutes  enacted  to  require  a d v e r t i s  i  n g  in  certain 

federal  purchases  were  more  explicit  in  sotting  forth  the 

requirements  ar  agency  was  required  to  foilov;  in  making  thi,.>e 
1  ' 

nurchases.  Tnese  statutes  also  contain I'd  within  them  language 
which  hinted  at  a  requirement  that  award  be  niade  to  a  responsive 
bidder.  They  stated  that  award  would  be  r'ade  to  the  'Owest  bid, 

1  u 

"fojffering  to  ’urnish  any  class  of  suci;  articles  .  .  .  "  re¬ 

quested  by  tf’C  Government.  This  lanquane,  however,  was  removed 
in  lat  ’r  and  more  significant  legislation  aoverninq  feaeral  i;  ir- 
chases.  This  occui-ed  in  1.161  when  Congress  eriacted  a  mc^re  far 
rf^dching  statute  which  applied  to  purchases  supi.'lies  or  ser¬ 

vices  in  ail  depar  tiiwMit.-,  of  Government.  As  tn;-  i.arliest:  s  tatjtc-. 

on  advertising,  it  prsvided  no  gnidelines  and  .luide  no  mens  in:  of 

1  ; 

any  requirement  that  award  be  made  to  a  conforr:ing  bid. 

Agency  Regulations 

As  a  result  of  the  broad  statutory  lanquane  of  these  sta¬ 
tutes  and  their  failure  to  particularize  the  o  'tails  whicli  were 
to  be  followed,  the  procuring  agencies  of  the  IP.OOs  had  wide  dis¬ 
cretion  in  both  the  manner  in  which  they  adve>  Lised  for  iiids  and 

in  the  manner  in  which  they  evaluated  bids  and  selected  a  ccn- 

Ib 

tractor  for  award.  This  fact  coupled  with  the  fact  that  tnere 

1  ; 

was  no  foruRt  available  i which  to  contest  improper  awards  and 
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until  1863  no  forum  within  which  to  bring  suit  against  thn  Govern- 

1 

mniit  for  breach  of  an  existing  contr(i''t  mecint  that  the 

rpqu  i  rc'Mc-n  t  of  bid  responsiveness  and  consequently  what  was  an 
acceptable  nonconforming  bid  Wus  largely  the  creatiot.  of  depart¬ 
mental  ’'egulations.  In  addition,  uiion  occasion,  the  various 
agencies  would  seek  opinions  of  t‘i"  Attorney  General  regard  i'''g 
procuro'pc-nt  matters.  These  opinions  iirovidi-  some  insight  into 
tiio  concept  of  responsiveness  as  it  existed  ’i  ri  federal  procurement 
of  that  era. 

f  X  an;  i  na  t  i  on  of  ll'ited  States  Arni'/  regulations  controlling 
the  purchase  of  s u fi ;>  1  i e s  and  services  illustrates  ti f  w  at  least 
one  agency  d ‘S- a  1  t  with  the  a d  v e r t  i  i  n g  re g u  i  r e m e n t  s  of  t h e  1  8 00s. 
The  Army's  earliest  regulation  concert.!  ng  mre  liases  by  advertising 
was  promu'' ga  Led  in  1820.  While  limited  in  detail,  it  specifically 
rontaitied  wichiti  it  what  can  be  viewed  as  a  general  requirement 
that  bids  he  upon  the  same  product  or  service  as  listed  in  the 
nvitation  when  it  stated: 

as  practicable,  all  supplies  and  services 
required  in  the*  operations  of  the  quartermaster's 
department,  will  be  procured  by  contracts,  based 
u£on_jaroposa1  s  respecting  the  same,  previously 
acTverti  sed  Tor*.  14  hen  tTi  i  s  course  is  found 
impracticable,  or  incoriV'^nient  to  the  public 
service,  those  supplies  and  services  will  be 
obtained  by  open  purchase  or  agreement  in  the 
market . '  ' 

In  the  regulations  of  18S7  the  requirement  of  bid  respon¬ 
siveness  to  the  invitation  and  specifications  was  indicated  by 
the  requirement  that,  "Contracts  will  be  made  to  the  lowest  res- 


ponsible  bidder,  and  purchases  froin  the  low”'.;  bidder  .-.d.o  produCfs 
t!u:'  proper  article."  By  18C7  the  Army's  Pr-.jij  i  ^  t  i  cf.  s  were  f^r 
more  detailed  in  the  requirements  they  impos'ei  upon  puredases  and 

cjt. traces  at.  military  posts,  but  still  the  reciu  ’  reriien  t  for  bid 

d  1 

responsiveness  to  the  invitation  was  vaquely  stated.  Tlie  requ- 
1  a  ti'ons  at  that  time  provided  that  only  bids.  If  iH  accordarice  w'tn 

^  I 

previous  a  d  ve  r  t  i  s  e;>ien  ts  .  .  would  be  considered  for  award. 

H  0 ,/  e  V  e  r  ,  tie  1867  Regulations,  perhaps  in  r  e  c  o  g  n  i  t  i  that  f;  r  o  - 
curing  officers  had  been  too  strict  in  rejecting  bids  that  did  not 
f  u  i  ’’  y  comply  with  the  invitation,  contained  within  them  w  h  a  may 
1)0  viewed  as  tlie  forerunner  of  the  minor  i  n  f  o  rma  1  i  t  i  e  s  and  irreg¬ 
ularities  clauses  of  the  present  day  procurement  regulations. 

The  regulation  directed  that: 

Slight  informalities  on  the  part  of  the 
bidder,  in  complyi.ig  strictly  with  the 
terms  of  the  advertisement,  snould  not 
necessarily  lead  to  the  rejection  of  the 
bid  made  by  him,  but  the  interests  of  the 
Government  should  he  fully  considered  in 
the  final  award  of  the  coo  rract . ' 

by  1381  the  Regulations,  while  retaining  the  exception  for 

slight  informalities  in  the  exact  form  as  hove,  lirected  tliat 

"  P  ro  no "  .-1 1  s  should  be  prepared  in  strict  accordance  with  tiie 

requirements  made  known  in  the  ad  ver  1.  i  seme  n  t ,  or  circular 

instructions  to  bidders  .  .  .  ." 

Early  Attorney  General  Opinions 
While  the  Army's  regulations  of  IBBl  were  explicit  in 
procedural  matters  and  prsjvided  a  regulatory  bis  is  for  tht.-  concept 
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of  re  s  p '0  n  s  i  V  L  n  3  ^  in  A-.'-ny  procummci.  of  f'lrj  dr^iy,  tho}  foiled  to 
' ’O'.'C  i  f  i  i;  0  1  1  y  adorosr  v;hat  types  of  deviations  v/ou'd  be  con  s  i  d  r ,  ■ 

!:ia  te;  r- i  a  "  and  wliicn  would  have  no  effpcr.  upon  u  bic'c  acci  t,  j  b  i  1  i  r.y  . 
iO  this  re^ai'd  the  Attorney  General’'.  •/ e  ■' n  i  o  ti  o  of  the  I'-rriod  pro¬ 
vide  a  clf'cirer  insiglit  into  th.e  degree  of  confoririity  reciu'ired 
before  a  bid  could  qualify  for  award.  These  o  [i  i  n  i  o  n  s  are  also 
■js-^tui  in  f!iat  ti'ey  display  how  succeeding  Attorneys  ijoneral  :i  d - 
dressed  the  issue  i different  fashions  until  t>y  the  end  of  th' 
century  a  general  approach  appears  to  have  liecn  developed. 

based  open  nis  authority  t<>  give  his  advice  and  op'nion 
or  .]uesticns  oi  lav/,  the  Attorney  General  '//ould,  v/hei  requt'  ted 
I  ■  the  a  gene  ,  render  opinions  cn  issues  or  !  i,i  responsiveness 
is  an  .early  opinicr  the  Attorney  General  clea/'ly  took  the  position 
trial  ■'I  aw.ird  or,  a  basic  ether  than  that  adveitir.ed  was  inpermis- 
s  i  b  i  r .  Ii;  '-.asperse  to  a.n  inguiiy  from  the  Secretary  c^  the  Navy 
as  to  vv/ietner  an  award  couid  he  made  to  a  low  tiddrar  v/hc/ e  the  tiire 
of  delivery  was  to  be  longer  tlian  that  specified  in  the 
a '1 V  >•  r  1 1  s  erne  h  t ,  tne  Attorney  General  indicated  that  such  as  award 
would  b(-  unlawful.  !n  so  doinu  he  stated: 

The  ob.'ious  purpose  of  the  act  in  question 
was  to  invite  competition  in  the  proposals;  and  it, 
therefore,  requires  that  the  advertisement  emanatim; 
irom  the  department  shall  particularize  everything 
that  may  essentially  affect  the  contract.  That  the 
ti.re  of  delivery  may  be,  in  a  contract  of  this  de- 
:.cription,  a  material  element,  the  circumstances 
connected  with  tliis  case  dearly  evince. 
coi.sfd.,  if  the  time  had  been  extended,  as  now 
proposed,  on  the  face  of  the  adver  ti  seniont , 
that  other  and  lower  offers  than  were  received 
might  'lot  iiave  been  male.  It  may  well  ho  that 
a  ma  ri  u  f  a  c  t  ii  r  e  r  may  not  be  in  a  cotiflitinn  to  deliver 


at  one  time,  and  yet  de  fully  eauable  of  doing 
so  at  another;  and  that,  whilst  he  would  tie 
restrained  by  tin's  inability  from  competing 
for  a  contract  within  the  time  limited  by  the 
proposals,  he  might  have  s u c c e s  s  f  u 1  I  y  done  so 
iiad  the  extended  time  been  ad  vet  ti  sed  n’  ' 

In  a  subsequent  decision,  a  different  Attorney  General 
appeared  to  modilv  this  position.  Tnere  he  at;  non  need  ttiat  t'* 
deny  award  to  a  low  bidder  simply  l.ecousi-  he  offered  to  complete 
the  contract  five  days  beyond  tlsat  sio-rified  in  the  invitat'ion 
would,  an  a.  urd  cor.  s  true  t  i  on  of  a  statute,  tin  chief  object 

of  which  is  to  en.i  'e  tiie  Government  to  p;rcha,e  at  the  lowest 
price  .  .  .  sacrificing  tiie  spirit  of  th-  <titute."  In  so 

holoi"  ;  the  Attorney  Iicneral  essenti  .liy  seated  tt-it  if  the 
requirciiient  from  wbici:  the  iiid  deviated  w.;  ,  only  i  r,  the  invitaiiiiii 
ana  vra  .  nut  c  ■,  ta  b  1  t  shed  by  statute  then  it  was  i  mm -i  f  n  r  i  a  1  an!  tne 
tii  d  should  be  accepted. 

Ten  years  later,  in  1871,  the  concept  that  only  a  rtquire- 
iiient  established  by  statute  was  material  was  overturned  in  one  of 
ti  e  At  to rpey  General's  must  restrictive  opinions.  In  the  opin¬ 
ion  the  Attorney  General  held  iliat  if  the  invitation  es  tab!  'shed 
a  requirement  and  specified  that  no  bid  would  be  considered  that 
railed  to  tiieel  the  requirement  then  any  bid  deviating  from  that 
req..!  remen  t  hid  to  be  rejected.  Indicating  that  he  was  aware 
that  hi:,  predecessors  tiad  taken  a  different  approach,  the  Attorney 
Gener.il  tiiat  when  f  fie  law  requires  advertising  for  con¬ 

tracts  '..nd  award  to  the  lowest  bidder,  "Mlt  niust  be  construed 
*.0  mean  that  the  lowest  responsible  bidder,  who  conforms  to  the 


term:,  eresci' i  uO'J  in  the  •  ir.:Lil.;r  . 
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finally,  by  the  ct'd  o''  the 

ei/t.iry  a 
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In  finding  the  offer  of 

a  comp  1  e 

'  i ')  n 

date  T  i  re  mo r, t h s 

in  excess  ef  that  specified  in  the  invitation  a  material  devia¬ 
tion  t'le  .•''■ttorney  Gene'';)')  announced  the  test  in  tiic  fol  1  ex  i  tip 
t  e  rns  ; 

The  fairness  of  contracts  upon  advertise  'ont, 
specifications,  and  conipe  t  i  t  i  on  rep  ui  ret  ihat  .11 
bidders  shall,  as  to  all  .'i a  t  r e r s  oh  c  i n s e q u •  r  r o  , 
fhosc  which  affect  the  cost  nt  the  wock  and  the 
amount  of  expenditure  require  to  be  u';  'i  in 
per !  oriii  I  i.g  it,  be  subject  suli  n  tan  i  i  a  11  v  *  n  ti^e 
sau'e  terms  and  conditions. 

Tti'  test  of  materiality,  'lo  ii'iore,  f'lcn'^.ed  upon  .jiieticr 
t^i-  deviation  porantted  the  bidder  a  coir.pi^t  i  t  i  v»'  advaiitaqo  cvet 
other  l.'iddrrs  by  perm  i  tti hiia  to  bid  on  a  le's  i.  x  pr  oi i  ve  i  isis. 
tine.'  the  opinion  ^ound  the  deviation  mate  rial  based  on  ^his  test 
i  t  is  not  c..rtain  .Mother  thr'  Attrit-'O'y  Genei'al  would  ha  .'e  fou'ui 
the  bid  acceptable  had  he  not  felt  that  there  was  an  iinpa  t 
ujion  the  cost  of  the  work.  In  a  subsequent  docisiun,  howiver. 
the  A 1 1 0  r  r,  e  y  General  did  indicate  that  literal  c  o  m  p  1  i  a  tK  •- 
with  an  invitntior,  was  not  required  to  render  a  bid  acceptable. 
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Finding  the  failure  to  insert  on  a  fid  bond  thu  dates  of  the  bid 
and  of  the  bond  to  be  a  waivable  defect,  the  Attorney  feneral  em¬ 
phasized  tfiat  such  defects  should  be  waived  in  order  to  secure 
the  advantages  of  competition  whicti  would  f)e  lost  by  oij;,i''ving 
a  1 1  forma  1 i t i es  . 

Early  decisions  of  tlie  state  Courts 
As  it  was  develoning  in  federal  procurement  th'^  concept 
of  bid  respons  i  venes  s  ivas  also  being  addressed  in  decisions  of 
the  various  state  courts  as  they  dealt  with  problems  of  conformity 
arising  under  state  and  municipal  advertising  statutes.  While  the 
scope  of  this  paper  will  not  permit  an  in  depth  examination  of 
these  decisions  it  is  important  to  consider  the  approach  taken  by 
the  courts  in  these  early  opinions  from  the  standpoint  of  gaining 
a  perspective  on  the  overall  evolution  of  the  coiicept  of  bid 
responsiveness. 

In  these  early  decisions  the  courts  clearly  embraced  a 

requirement  for  bid  responsiveness,  holding  that  award  could  only 

be  made  to  a  bid  which  complied  with  the  terms  of  the  invita- 

tion.  The  requirement  for  responsiveness  was  enforced  because 

it  was  felt  that  any  other  rule  would  result  in  a  violation  of 

tf'e  statutory  mandate  that  contracts  be  let  based  upon  cnmpeti- 

tive  bidding.  Decisions  hold  that  aii  offer  which  failed  to 

conform  to  the  invitation's  requirements  could  not  be  considered 

since  it  constituted  a  new  proposal  rather  than  a  bid  upon  that 

3I> 

which  was  advertised.  Such  a  bid,  it  was  felt,  was  without 


competition  with  others  of  the  same  class  and  to  consider  the  bid 

would  result  in  award  on  a  basis  other  thai,  ndvertised  to  all 

37 

possible  bidders.  Finally,  it  was  stressed  tiiat  a  failure  to 
conform  required  reiection  since  it  would  tuean  that  bidder^  would 
not  be  comciet^nn  ucion  the  same  basis  in  fa  i  f  conipot  i  t  i  on . 

The  state  courts,  in  t h » ■  s o  e .a r  1  v  decisions,  as  had  the 

Attorney  General,  recognized  a  distinction  betv;een  deviations 

tnat  required  >^ejection  and  those  that  did  not.  The  former  wore 

termed  substantial  variances  while  the  latter  were  referred  to  as 

33 

mere  irregularities.  While  thi";  rule  was  generally  recognized 
its  application  was  not  always  ^learly  defined.  Two  deisions, 

^or  exariiple,  illustrate  what  appears  to  bo  tv/o  different  ap- 

a  0 

proaches.  In  the  decis  ion  of  Case  V,  Tr'n_ton,  the  Mew  Jersey 
Feurt  of  Errors  a.sd  Appeals  took  one  approach.  There  the  bidder 
had  failed  to  'submit  a  bid  sample  as  required  by  the  invitation. 
In  finding  the  variance  substantial,  the  Court  stressed  that  to 
permit  one  bidder  to  be  relieved  from  conditions  im[)Osed  by  the 
invitation  would  mean  that  award  v.ould  be  based  upon  conditions 
not  offered  to  all  actual  and  possible  bidders.  The  fact  that 
the  bid  was  the  vinlv  bid  had  no  impact  upon  the  Court's  finding 
that  the  variance  required  rejection  as  it  stated: 

Mor  is  the  reason  for  enforcing  this  rule 
any  the  wiraker  because  McGovern  remained  the  only 
bidder  after  the  exclusion  of  the  Barker  Asphalt 
Paving  Company.  Tht*  ground  for  enforcing  the  rule 
is  because  no  other  persons  were  invited  to  bid  upon 
the  terms  which  the  contract  was  awarded  to  McGovern. 

The  presence  of  the  condition  may  have  deterred 
others  from  bidding,  who  would  have  had  they  known 
that  these  conditions  would  be  waive d.'^l 


In  measuring  the  extent  of  acceptability  the  Court  thus  focused 
upon  the  conditions  in  the  invitation  and  whether  waiver  would 
result  in  a  contract  not  offered  to  all  potential  bidders. 
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In  Pascoe  v.  Barium,  on  the  other  hand,  the  Supreme  Court 
of  Michigan  took  a  different  approach.  It  found  that  the  offer  of 
a  delivery  date  15  days  beyond  that  required  in  the  invitation  did 
not  constitute  a  substantial  variation.  In  so  holding  it  focused 
upon  the  fact  that  there  was  no  evidence  that  would  indicate  that 
the  deviation  permitted  the  bidder  to  bid  a  lower  price  tiian  the 
next  higher  bid.  Thus,  the  Court,  rather  than  exaisiniiiq  the 
'requirement  to  determine  if  it  may  have  been  sufficient  to  deter 
otential  bidders  from  bidding,  focused  upon  rhe  impact  of  ‘he 
deviation  upon  competition  between  actual  bidders  to  determine  if 
the  variance  was  substantial. 

As  Chapter  II  of  this  paper  will  illustrate  these  two 
approaches  to  measuring  the  materiality  of  deviations  continue 
to  exist  today. 

Early  Comptroller  General  Decisions 

The  role  of  the  Attorney  General  in  addressing  issues  of 
bid  responsiveness  in  federal  procurement  gradually  diminished 
subsequent  to  the  creation  of  the  Genei-al  Accounting  Office  in 
19i^l.  Through  its  powers  to  take  exception  to  accounts  of  dis¬ 
bursing  officers  and  hold  them  responsible  for  unlawful  payments, 
to  render  advance  decisions  concerning  the  propriety  of  sucli  pay- 
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ments,  an.!  to  settle  all  aovornmental  claims  and  accounts, 


the  iieneral  Accounting  Office,  prec  idcd  over  by  the  Comptroller 
General,  has  graduaily  assumed  a  pri'^ary  I'.jle  in  detprniininq 
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uestions  of  bid  a  c  c  c  p  ta  b  i  1  i  t  y  .  Es  tabli  ,hc•'^  to  fulfill  the 
role  oE  Congress's  chief  "watchdog"  w;rr  tne  d i sbursement  and 

li  / 

dpolication  of  public  funds,  ftie  Gen<.,’dl  Accounting  Office, 
almost  from  its  inception  has  he*'n  t'ar  more  active  in  the  area  of 
bid  responsiveness  than  the  Attorney  neneral  s>ver  was.  M;reoV'‘r, 
consistent  with  that  role,  the  Comptroller  has  not  only  advised 
governmental  agencies  when  tney  might  accept  a  nonconforming  hid, 
but  also  notified  them  when  they  are  required  to  consider  such  a 
bid  fo'"  award.  Thus,  e  n  federal  procurement,  an  accentufle 
f'orconform  i  ng  bid  is  not  necessarily  synonypious  witn  v  at  woult 
initially  be  'onsi  dared  acceptable  by  the  procuring  agency. 

Over  the  years  the  E.;,inp  tro '  1  er  has  developed  a  highly  cem- 
olex  sy.teni  )T  rules  to  be  utilirf-.i  in  mea.uricg  the-  f'a  te  c  i  ’  1  i  ty 
of  deviatiocs  i  n  v  i  ta  t  i  O''  r,.  gu  '  r-ements  'his  svitei:'  has 

'•volv‘-d  and  cc'c,  t  i  ■o.o''  tc  evolve  to  tnis  da/.  While  s  u  b  s  e(, ec  t 
sections  of  tnis  paner  will  ■.Jdro-c-.  t''e  ititricacies  and  evolution 
of  these  rules  within  (>acn  major  area  of  bid  respons  i  vepr  ,s  ,  an 
3'«ar('ne^;,  of  early  dc.  vel  opnu  nts  is  essential  to  provide  a  frame¬ 
work  upon  wiiich  to  build  su!)‘ ee,ue". t  analysis. 

While  p'esently  the  majority  of  the  Comptroller  s  deci- 

siuns  regarding  res  pons  veness  arise  out  of  protests  of  agency 
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actions  \j  disappointed  bidders  the  fomptr ol 1 er ' s  i: itial 
dc'isions  resulted  fron.  a  dm  i  n  i  s  t ‘a  t  i  v  ••  review  of  agency  decisions 
not  to  male  an  award  to  a  low  biit.  In  these  early  opinions  the 


Comp  1 ro 1 1 p r  evidenced  a  concern  that  the  Government  realize  the 
benefits  of  the  lowest  bid  w'lenever  possible.  The  focus  v/as  not 
up  in  whether  tne  Jeviation  disqualified  the  hid  f  ro:ii  c  o  ■■  s  i '!e  r  a - 
tion  but  Li.'cn  wii!  f. her  the  dc-viation  justified  th<'  cigency's  action 
in  not  con-'idering  it  for  award.  W!iile  the  Corip t rol  1  e r  indicated 
that  an  agency  slight  reject  low  bids  for  failing  to  cinforn,  to 
specified  quality  nequirements ,  v;her(:  it  was  felt  that  tht* 
s  [  e  r  1  f  i  c  a  t  i  on  s  were  overdrawn,  exceeding  the  Go  v  er  time-n  t '  s  actual 
needs,  the  agency  Wixs  advised  that  the  low  bid  should  be  ss^epted 
in  spice  of  its  n  o  n  c  o  n  f  o  rin  i  ty  .  Similarly,  v/ 1:  e  n  it;  was  felt  that 
the  deviation  had  no  impact  upon  a  bidder' s  commitment  to  per¬ 
form  in  accordance  with  the  specification  rer|U  i  rements  listed  in 
the  inv  taticn  the  agency  was  advised  that  the  deviation  was  an 

s  r 

i  n  f  c  rrpa  1  i  ty .  In  such  a  case  it  was  stressed  that  the  interests 

>  t 

of  1 1  :>  Government  required  that  the  bid  not  be  rejected. 

During  the  1  930's,  almost  impercep t  i  b 1 y  ,  the  Comptroller 
began  to  alter  his  a,jproach  and  <i  tost  of  materiality  began  to 
emerg.' ,  A  distinction  was  drawn  between  deviations  which  went  to 

tiie  substanc^'  of  the  bid  and  those  which  affected  simply  its 

i.  7 

form.  Derisions  resulting  in  a  finding  of  nonrespoi  ^ i veness 
genetuilv  involved  deviations  from  spec i f i ca t i on  requirements  and 
tho^e  resulting  from  a  bidder's  imposition  of  a  condition  designed 
to  1  1 1- i  L  his  liability  to  the  Government.  Where  the  deviation 
had  an  impact  upon  specification  requirements  it  was  held  that  it 

affprfed  the  substance  of  the  bid  and  award  was  impermissible 
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'’vci  if  the  item  offered  met  the  actual  needs  of  the  agency. 


Wh:'re  the  1  irlilet  i •  'un.J  :  t  i  un  ,  r'ot:  cilrf'.ilv  ronlaincri  it 
the  ii  vitation,  ict'  i  ^  ri'‘!  w:;-  re  tnc  conc'itif  n  fiad 

an  i  n.  p  a  c  t  ti  po  ri  c  o  r  L  r  a  c  t  p  r  i  r  i  or  vk;  u  1  <1  1  i  n'  i  t  the  c  o  n  t  r  a  c  t  n  r  '  'j 
’iaf'MiLy  to  the'  f.n  v  •*  r  o.-e -i :  I  ■■  !iolh  n  i  ttia  t  ,\o  ri involving 

doviatiens  from  s  pc  :  i  f  i  c  a  t  i  o,. ,  ,,"1  .  c.  nd  i  t  i  Jitcd  In’dr,  tic  Coir;,- 

tro^i  .r  emphasi.^ed  the  fjci  tliv-  ai-y  *-'SjlLaiir  contract  wt'jlh  noi 
l;c  tlic  ,  ame  an  that  offerc'd  to  a  1  '  h  i  dde-'; . 

'..'here  the  doviation  neither  had  an  inioact  upon  spec'i^'  ca- 
t  i  c  r.  repu  i  I'enif'ots  ror  imposed  a  coridition  Lnat  would  either  iic't 
the  Lidder's  liability  or  affect  the  price  of  any  subsequent  c':n- 
tract,  the  Comptroller  found  the  deviation  immaterial.  lirilitc' 
Jecisions  inv;lvir.g  specification  requirement',  and  conditioned 
bids,  which  did  not  specifically  addrcsc;  wit}'  a  deviation  went  to 
tne  S'ibstance  of  a  bid,  decisions  in  this  area  identified  charac¬ 
teristics  which  had  to  be  impacted  by  tne  t;.- v  i  a  t  ’  on  before  it 
would  t'O  considered  material.  In  a  1^35  decision,  for  exampiO, 
the  Comptroller  stressed  that  an  aqer.cy  should  net  reject  a  hid 
simply  because  of  a  failure  to  ftirnish  something  that  was  required 

but  did  tiCt  in  any  way  affect  the  price  or  quality  of  the  equip- 

;  •> 

'  nt  to  be  furnisised.  fubsequent  •Jeci''ions  emphasivecl  that  if 
the  deviation  did  not  go  tc  the  substance  of  the  bid  by  affect inp 
price,  the  quantity  of  items  to  be  procured,  the  quality  of  these 
:  terns  ,  the  character  of  the  work  to  !.e  perforr.i  cJ  or  any  f  crnis  c.nd 
conditions  of  performance,  then  the  deviatioti  was  immaterial  and 

••3 

the  Did  should  rot  he  rejected. 


In  a  194 r, 


Uaisir''-.  the  (:.'ui!f/r,  t  .ller  tool  a -i  i  n  t  e  r  ■■  o  t  i  og 
are  ro,;^h.  Wh’l.  holhlnu  th.i-  it  w  i :.  ni:;:^  >-rii  i ^  to  acc'i^i,  a 

■  id  eontainino  a  co  o.-l  i  t '' o  o  i  rinn  '.•/  the  bihiier  h”  indicated  ‘'iiat 
'I '1  _v;ard  cai;l  I  i.e  'nade  if  after  1- i  e  oo;M'';r, -i  i  hi  hid'‘  -r  agrerd  to 
rffiiove  the  i.ordi'  io-i  froin  hit  fid  and  nn  award  on  ti.-e  b-.'.ij 

t  .  *  i 

which  'w3t  advertised.  For  ten  ,'ears  this  decision  (lerriiittea 
agencii'S  to  niSKe  awards  to  low  bids  containina  niaterial  leviaticns 
dS  long  as  tlie  bidder  a  arsed  to  cenforri  after  !■  i  d  opening.  I  r' 
Ihsd.  fiowe\’er,  in  v.ihat  can  be  tor'sed  a  1  a  neicc' r  k  decision  ^  he  hsnno- 


r 1  ]  0  r  0 

7  e  r  t  ij  r  n  e  d 

n ' 

n  r  i 

or 

n>i  1  i  no  reriT  i  c  t 

t  h  r  rorre  c  1 1  o  n  n  ■■■' 

i  a  *  i  0  n 

s  a  to  r  b  i 

C!  ■' 

0  r*  . 

r,g 

At  tho  sa'ae 

!”  i ;  ■ ' 

he  c  1  e  '1  r  1  y 

n  n  'I  j  r  c  0  s 

.j  n  e  s  i  n ']  1 . 

1 

t  c.  <; 

L 

1 0  .  ’1 0  a  s  u  e  t  h  e 

"la  te 

r ' '  a  1  i  t  V  0  f  all 

v  i  a  t  i r 

s  ,  i  rr .  1  i.jd  i  t;  g 

■  ‘  .*s 

( 

rps  u  1  t  i  no  ''  ron! 

a 

1  1  'J  Ts  t ..  i!'o  ' 

p  (w  i  t  i  ^ 

‘ion  v-eg  j  i 

r 

M  -  C 

- 
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an  ov/t.'ci  w  s  t  ripr  o'.e'r  beaus.'  n  i' i  d  'w.is  r.  ni.  H  t  i  o  n  r- 1  uoon  the  s'." 
ef  oc  VG  r  nan  i  .,  h  d  nron.'rty.  e,:cep!ioM  to  the  s:.;.i.'if:- 

catlen  requ  1  roirents  ,  and  ■’'"il'd  to  comply  with  delivery  r'duire- 
rrents,  the  c !  p  tr  o  i  1  et  str'*Sbei'  that  the  deviations  went  to  the 
ssi’S'S'/e  ’■  f  the  :  inrr  thev  -if  fee  ted  the  pi'ice,  ((uality  and 

I  I. 

'isantit''’  -  ^  t*'f'  ar  :  I '  '  n  '  rffered.  This  l.asic  test  o't  price, 

g  u  1  1  •  *  .  dr'  s  .1  r' t  '  r  still  followed  by  the  Como  t  ro  1  1  er  .  it  has. 

h'.'/f"vri',  ‘  -s  ■  1  i  f  '  rl  s 'ip!i  1  enie  n  t  ed  by  additional  tests  of 
.id'  i  I  '  '  ,  '  •  t  ti  e  rule  is  that  a  deviation  is  tr.  a  t  e  r  ;  a  1 

i'  as  r  •  f  '  s  I  » '•  i  V 1  a  1  eftoct  unon  price,  luality,  'I'uan" 

r  i  '  .  SI  t  1  ^  '  v  r  ;;  f  tin-  invitation.  S  u!"  s  eq  o  en  t 


discussion  will  c.-n'id(-r  those  mod  i  f  i '■  j  i  on  s  ir  q;o  tor  detail. 

Current  S  t  a  t  u  t  o  v'  y  and  i  n  u  1  a  L  r  /  l  u  i  d  e  1  i  n  "  n 

5  t  ajt  u  1 0  s 

Since  the  late  Vr'^Cs  thfie  /mC  o;>i.ten  a  'leai  1  eg s  1  a  t  i  v 
mandate  that  award  under  arivert :  oo' 1  ,i  r  oc  u  r  t  madi-  to  a  cgm- 
forminq  bid.  This  occurred  with  thi-  n s  a  g  e  of  the  A*'med  Serv¬ 
ices  Pro  u r G m e n  t  Act  of  1  947  and  the  r o d e r  a  1  P  r o p o r  t y  arid 
Administrative  Services  Act  of  1949.  both  of  those  acts  so;^ 
tain  V.  ithin  them  lanquane  which  con  to  interi;reted  as  rrovidinq 
a  statutory  basis  for  a  requirement  of  bid  roipons  i  venes s  .  Tnc 
Armed  Services  Procure  merit  Act,  for  ex  mole,  provided  that: 

(b)  All  bids  shall  be  nublicly  .  no nod  at 
the  time  and  place  stated  in  the  advertisement. 

Award  snail  be  mao(;  with  retisonablo  oromptness  by 
written  notice  to  that  responsible  bidder  whose 
bid,  conforming  to  the  invitation  for  bids,  will 
be  most  advantageou's  to  the  Government'.’  trice  and 
other  factors  nonsiderod  .  .  .  . 

Read  literally  this  provision  would  cloarly  irdioate  tfiat 
any  bid  nonconformi  nq  in  the-  slightest  respect  would  have  to  bo 
rejected  as  nonrespons i ve .  The  legislative  history  of  the  Act. 
however,  provides  no  ird'i 'ration  that  it  wa-.  designed  to  cnange 
prior  practices  of  Govnrnnion  t  officials  ar,d  the  Cornotr  n' 1  1  er  Gc-'i- 
eral  in  waiving  imniate'^ial  deviations  in  nonconforming  bids. 
Relying  upon  this  fact  the  Comptroller  has  taken  tlie  position 
that  it  hss  no  impact  upon  the  policy  and  decisions  of  his  office 

7  . 

developed  prior  to  its  enactment.  Consequently,  the  existing 
statutes,  and  tceir  renuirement  that  award  li^  made  to  bids  con- 


forming  to  the  invitation,  havi-  h^d  n.  ’"’i-iCt  ODon  iml-  d  e  /  r- 1  o  ;  i:.'; 
of  the  concept  of  rnspon'  i  vemss  i-.'ithir;  th  Acco'jnting 

Office, 
i'ieg u  1  a  t  i  ons 

doth  of  the  major  procur'-mcnt  r  ogu  1  a  t  i  <■  n «,  (cntrt':n  irov-- 
s  i  0 n  s  concerning  t  h  n  issue  of  bid  r e s  p o  n s  i  v e ■ :  s  s  .  1 1  a  d d r  e  .  i  i  g 

the  subject  in  general  terms  they  (trovide: 

lo  bc^  conside'^ed  for.  av/ard,  a  bid  must  cciTiply 
'n  all  material  respects  with  the  invitation  for 
bids  so  that,  both  as  to  the  method  and  t  i  me  1  i  n..'s  s 
of  s u I'liii  s s  i on  and  as  to  the  substance  of  any 
resulting  contract,  all  bidders  may  stand  or:  a  ri 
equal  footing  and  the  integrity  of  the  formal 
aovertising  system  may  be  ma i r ta i ned ,  ’  • 

Elsewhere  these  regulations  providr'  for  the  n'l'cction  of  ifidivi- 

dual  bids.  !n  so  do  i  rig  FpR  states: 

(a)  Any  bid  which  fails  to  conform  to  the  essential 
requirements  of  the  invitation  for  bids,  sum  as 
specifications,  delivery  schedule,  or  r:  .ti!!  i  s  s  i  b  1  e 
alternatives  th.ereto,  shall  be  rejectee  as  nonrtsrions  ’  .  . 

(b)  Ordinarily,  a  bid  shall  be  rejected  where  the 
bidder  imposes  conditions  wliieh  would  modify  require¬ 
ments  of  the  invitation  for  bids  or  limit  f)  i  s  1  i  a  b  i  1  i  t , 
to  the  Government  so^as  to  give  niin  an  advrsntdge 

over  other  bidders.  '"' 

From  the  standiioint  of  mea,,uring  the  acceptability  non 

conforming  bids  the  most  significant  section  nf  the  regu  1  a  *■,  i  ons 

is  that  entitled  "Minor  I r rog u 1  a r i t i es  or  Informalities  in  :  ids" 

This  phrase  has  traditionally  been  utilized  to  ideiitify  the 

acceptable  nonconforming  bid  in  both  the  regulations  and  in 

/ 

decision'  of  the  Comptroller.  DAR  2-405  and  FPR  1-2.40",  with 
minor  exceptions,  contain-  similar  language  in  d('fining  a  .rinor 
irregularity  or  informality.  DAP  defines  a  minor  informal  if/  it, 


the  f  0  ■'  1  ow  i  ng  te  rms  : 

A  minor  informal  itv  or  -  r  >-.-q 1  a  r  i  t  >  i  :  mio  which 
is  morely  a  matter  of  frj:'s  nr  is  -.cmo  immaterial 
variation  from  the  '-xacl  reou  i  r"Pien  ts  of  th( 
invitation  for  bids,  ha  vino  ■■■.':  of*ect  or  'ore!/ 
a  trivial  or  negligible  on  price,  riuali'/, 

(jiisnlity,  or  delivery  of  the  supplies  or  perfsrn'. 
anoP  of  ttic  services  being  procured,  and  the 
correction  or  .vaiver  which  v/ould  rot  affect 
the  r  0 1  a  t  i  v  e,  s  ta  nd  i  no  ,  or  bn  otiierwise  preiudicisl 
to  bidders. 

The  provisions  of  the  regulations  ’’aroely  refl’^t  fhe  test 
'stablished  by  the  Comptroller.  A-;  the  ComoLroller  has  f'od’finr 
ri  i  s  rules,  the  regulations  have  generally  been  altered  In  reflect 
those  mod  i  f  i  ca  t  i  or,  s  .  For  ('ample,  i  n  i  t  i  a  1  i  v  the  ruU-  of  :  r  i  r, . 
naality  and  quantity  was  a^solrte.  Any  deviation  havirig  a:  /  im- 
•v.  ct  on  these  c  tia  r  a  c  ter  i  *  L  i  c  s  was  mjierijl.  T’le  Ar'^' a  '1  nrvices 
Procurement  Pequlation  wMcn  pro,. ceded  tiie  i'AR  'eflect'-c  tnis. 
Subsequent  i  y  1  t'-c  Comptroller  indicat  d  ttaL  deviation'  having 
anly  a  trivial  ei  feet  o.  these  three  c  na  ret  c  t  er  i  s  t  i  c  s  wosis  .ot 
result  r'n  non  r  c  spon  s  i  v  et'css  .  ’  The  present  '^c-q  u  1  a  t '  on  reflects 
this  LG.,  itio.i.  For  th’s  reason,  and  because  the  regulations  are- 
general  'n  stone,  the  opinions  of  the  Conptro''ler  take  on  added 
significance  in  determining  the  materia'ity  of  deviations  from 
i n  v i t  :  t i 0  n  requirements . 
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PRINCIPLES  urUI/ED  TO  L'ETtRMIN;  ACC'PTAIUlITY 

i  i  e  n  e  r  lI  1  1  y 

Having  brieflv  ex^"' i  necl  the  nistoricji  H  .1 1,  ka  ro  u  nd  and 
f  u  nd  a  :;n'n  t  a  1  basin  for  »  riygu  i  roinent.  of  t:  i  d  r  o'  i>o  n  s  i  v  f;  n  r  ^ , 
the  following  sections  of  this  pancf  will  iddross  in  ^'neater 
dii'oth  1 1  o  distinction  Uiwren  the  a  c  c  op  La  t.  i  c  and  unacceptable 
11 0  n '■  o  n  f  0  rin  i  n  g  hid.  Uhi!"  thi-  goal  will  fio  to  define  that 
di  i  s  t  i  n  .  t  i  0  n  as  it  exists  in  iedorwil  p  r'o  c  u  r  eicc  n  t  ,  in  ordew  t., 
flirt  her  illustrate  concepts  and  princi|iles  it  has  been  found 
necessary  to  utilize  state  court  decisiiois.  Ttieir  use  i  ■. 
necessitated  both  by  the  fact  tnat  the  Comptroller  General's 
e[iii,io.’S  concerning  res  pens  i  vene  s  s  lack  extended  discussion 
of  the  principles  un  Jer  1  y  i  iwj  de  Leriiii  na  t  i  orr  of  acceptability 
and  I'Gcause  the  Co(nptroll(?r  does  not  observe  cc'rtain  principles 
tna.  t  form  the  basis  for  decision  in  ;;tny  state  courts. 

Lyaminatioii  of  tlie  various  decisions  concerning  respon- 
si.e  ii-ss  reveals  that  thi'oe  neneral  or' i  nc  i  p  1  form  the 
f  ...tiation  for  all  deteriM  i  na  t  i  oiis  of  th('  accefj  ta  h  i  1  i  ty  of 
I!  c,  on  formi  nq  !' i  d  s  .  While  in  this  chapter  each  of  these 
three  principles  will  be  addressed  separately,  it  will 
lc',e;!c‘  a  pip  a  rent  that  oftcTi  in  actual  (iractiie  they  become 
interrelated.  Briefly,  chese  principles  may  be  summari.zed 
a'  follows:  (1)  P  r  es  t>  r  V  a  t  i  on  of  the  integrity  of  the 


con  [leti  Live  bidding  system  rei)uiros  that  a  nonresfions  i  ve  bid 


not  be  cori-OLtinl  'ir  w.iivco  ureter  tlint,  tut-  i  id  nay  be 
considered  for'  avjcird  Irut  insteiid  ttie  bid  ir.j  ,  t  l-e  rejected, 

(d)  Any  Ij  i  d  devi.rti-iij  fro'!!  the  rp';n  i  r  eri'M,  r  •,  of  the  invitaiinr; 
in  such  d  fashion  that  the  tiidder  nay  obtain  a  competitive 
ad  van  tag  c  over  other  actual  bidders  must  be-  rejet,  ted  as 
no  n  r  e  s  pon  s  i  V  0  ;  and  (3)  A  noncor,  f  oi'n:  i  nr;  bid  may  be  considered 
tor  av\ard  where,  in  spite  of  the  deviation,  thi;  bidder,  upon 
a  (.  c  e  ;>  t  a  nc  e  ,  would  tre  obligated  to  p.erfon'i  in  accordance  with 
the  d e m a  n n  s  at  the  i  n  v  i  t  a  t  i  o ri . 

These  three  principles  can  be  termed  inteiirity,  actual 
;.ri'jiidice  ,ind  obligation.  As  subsequent  pages  of  tliis  paper 
wr'l  illustrate,  the  principles  of  actual  prejudice  and 
e  b  i  i ',1  a  t  i  on  generally  provide  the  foundation  upon  which  the 
tists  of  iiidteriality  have  ''een  based  in  teder.il  pr  ocu  r'emc  n  t . 

!‘n  the  other  hand,  the  principle  of  integrity  a o pears  not  to 
If  a  lirisis  ipon  which  to  measure  respots  i  veness  .  bu  t  rath'''  a 
c'aai  to  ['0  acliieved  t-y  following  ttie  tests  of  r s  po  n  s  i  v  en  e  s  c 
that  d  0  e  X  i  s  t . 

]!ite^ritj  of  the  Competitive  bidding  '•yst_ej)i 

'he  princji'v  stated  objeetiv*  in  iollowing  a  r  eq'i  i  r  emei!  t 
■  if  bid  responsiveness  Is  to  maintain  the  integrity  ot  the 
c -ciipe  L  i  t  i  ve  bidding  systeiii.  Invariably  when  dealing  with 
matters  irivolving  bid  responsiveness,  the  Comptroller  General 
empriasi^es  tiiis  fact.  Consistently  it  is  stressed  that  it  is 
infinitely  "(fe  ir  the  f.utilic  interest  to  maintain  the  integrity 

i 

I 


oT  the  competitive  fiido'itxi  cy'.tem  tiM'.-  tu  ohtairi  a  pecuniary 
advantage  in  the  particnlar  case  hy  an  avMt')  I  o  a  n  o  n  r  e  s  f)  o  n  s  i  v  e 


bid.  Just  as 

c  0  n  s  i  s  t  e  n  (  1  y  , 

however  , 

the  rgpuiL 

r  0  1  1  0  r 

fa  i  1 

to  '  1  e  f i n  e  what 

is  meant  bv 

i  r  t  eg  r  1  tv' 

>  r  w  ‘  y  r; 

or  ta  i  n 

typo 

o'  deviations 

would  impinge 

upon  iiite( 

It  it '/  a  1  d 

0  t  h  e  r  s 

1 1  c)  L  . 

Various 

state  court-.. 

however  ,  - 

■  e e m  to  he 

s  (,  r  i  b  e 

i  n 

li‘arer  terms  the  concept  of  inteq.ity.  The  d  e  i  r:  i  t  i  e  e  tne, 
..ppear  to  provide  may  lx?  utilised  throughout  fii?'  r  e:,,)  i  r  d  (■  r 
of  this  discussion  since  arguably  l  he  iuoaninq  f  tlv'  vjord 
vhould  have  no  variation  simply  because  the  systems  of 
advertised  procurement  exist  in  diverse  jurisdictions, 
i.asically,  these  decision"  appe-ar  to  equate  intfjqrity  with  a 
c^nsi-tent  following  of  tlie  goals  of  advertised  procurement 
cTid  a  lack  of  erosion  in  the  fundamental  structure  the 
0"'pcM  tive  bidding  system.  Rather  than  focusing  upon 
'.‘io^her  tl'e  rules  of  responsiveness  tiave  been  ob-,erved  in 
d '■  tei  sii  i  II  i 'Kj  whi'^her  integrity  is  maintained,  the  focus 
apr’ears  to  be  upon  whether  the  rules  of  responsiveness  lieinq 
‘  11  owed  serve  to  insure  absolutely  that  the  obiectives  of 

uuvt'rtised  procurement  a'^e  being  fulfilled.  ^he  following 
stveent  of  the  Supreme  Court  of  Minnesota  aptly  illustrates 
1 1  i  e  t  o  r  0  (j  0  i  n  g  ; 

hi, nee  thpy  are  based  unon  public  economy  and  are  of 
great  importance  to  the  taxpayers,  laws  requiring 
competitive  biddnig  as  a  condition  precedent  to  the 
letting  of  public  contracts  ought  not  to 
away  by  exceptions,  but  on  the  contrary,  should  receive 
a  construction  always  which  will  fully,  fairly,  and 
reasonably  effectuate  and  advance  their  true  intent  and 
purj^ose  and  which  will  avoid  the  likelihood  o7  their 
being  c i rc umven ted ,  evaded,  or  defeated.' 


Therefore,  under  this  concept  wf  integrity  the  fact 
that  a  waiver  of  the  requ  i  renif'n  ts  of  t)  i  d  responsiveness 
would  not  be  Harmful  in  fite  particular  i  r.  .  t  a  t:  c,  e  is  an  in¬ 
sufficient  basis  to  justify  acceptance,  since  ultimately 
erosion  of  the  systefn  of  ..dvertised  pro<  uremen '  would  result, 
leading  to  uncertainty  in  subseouent  procurements. 

Tarlier  in  this  paper  the  <]oa!s  of  idvf.'rti  ed  p  r  o  c  u  r  ei'ie  n  t 
wei'e  discussed.  It  was  indicated  that  bid  responsiveness 
t'rved  to  contribute  to  the  a  1 1  a  i  niner,  t  of  those  goals. 

Hc'wever,  if  the  rules  of  bid  res  pot  .  i  venes  s  iteing  followed 
ar''  such  that  attaininc'nf  of  those  ooals  is'  potentially 
i  n  h  i  b  i  I  ed  .  t  ii  e  n  arguably  true  integrity  under  the  foregoing 
definition  cannot  be  maintained.  Morc'over,  wltcre  the  ri.iles 
cf  bid  responsiveness  are  constantly  f  1  uctua  t  i  ru]  and  are 
applied  unevenly  erusion  of  the  systcnn  is  assured.  In  light 
of  these  comments. and  prior  to  proceeding  with  a  study  of 
the  principles  utilised  in  determining  bid  respons i veness, i t 
is  tielpful  to  consider  the  fcllowing  apjiarently  contradictory 
statement  of  the  Coni[)t  rol  1  er ; 

Tile  basis  for  the  strict  rules  governing  bid  responsiveness 
is  grounded  in  the  need  to  protect  the  integrity  of  the 
competitive  [lidding  system  by  assuring  that  all  bidders 
compete  on  an  equal  footing.  ...  In  most  cases,  of 
course,  the  integrity  of  the  system  can  he  preserved 
only  bj  strict  application  of  the  responsiveness  rules. 
However,  in  cases  wtiere  it  appeared  that  acceptance  of 
a  deviatinc)  [>  i  d  would  result  in  a  contract  which  would 
satisfy  the  Government's  actual  needs  and  would  not 
prejudice  any  other  bidder,  we  permitted  acceptance  of 
the  bid  no  tw  i  th  s  ta  nd  i  the  bid  was  technically 

non  responsive  .  .  .  since  the  integrfty  of” the  compe t i t i ve 
system  was  not  adversely  affected  thereby^  " 


'i 


From  this  statement  it  vjould  dp  pear  that  the  C  omp  i  r  o  1  1  o  r  '  s 
concept  of  integrity  foe  uses,  net  upon  ot)serving  the  '-ules  of 
r  e  s  pon  s  i  veno  s  s  ,  bu  t  rather  v/ith  instirirni  ttiat  in  .  e  i  ni;i</ n  t,  'tk-cI 
its  actual  needs  while  ,i  t  the  saine  time  no  aetuai  ddo'"  's 
prejudiced.  As  such,  therefore,  lh(-  uinfjt  oiler's  corit.foi; 
of  "integrity"  differs  niarkedlv  iron  i  tic  defii.ition  pno.i'^cd 
by  t  n  e  s  t  a  t e  courts. 

Ab  s  u  1  u  te  _I  n  t  e^  r  i  Ly  and  the  ';•'irror  I'-mjc  st 
!'r  i  lu  i  p  1  e  i  X  :■  !  a  i  i.ed 

If  ore’s  definition  of  "integrity"  focu.-s  ap:,ti 
er  the  soal  j  of  advertiseii  procurenent  are  reali/'-'i  in 
f’tu  e  procurement  ihen  it  follows  that  only  deviations  v-  i  r.  i 
have  ab  olutely  no  potential  for  impinging  upon  these  noals 
aft.  liinaterial.  Following  this  appr.csh  a  st^ndard  is 
..pplied  that  is  strict  to  the  extent  tiiat  in  order  for  a  Lid 
to  be  deemed  responsive  it  must  virtually  mirror  the  invitation, 
far  till'  s<irf,;  of  s  i  m  (>  I  i  o  1  ty ,  th.i'ofore,  this  test  can  be 
termed  the  "mirror  image"  test.  In  both  discussing  and 
ll'jstrating  the  application  of  this  test  it  is  necessary  to 
utilize  largely  state  ocurt  decisions  since  the  test  a ji pears 
not  to  have  been  tol lowed  strictly  by  the  Comptroller. 

Rpcngriizing  that  since  its  inception  the  basic  objei  lives 
of  ..iJ  vert  i  sen  I'ucurement  have  been  to  insure  that  the 
r.i-vernment  ,>  stain  the  benefits  of  c  cn(ie  t  i  t  i  o  i;  f '-om  all  who 
I  ■  Jesirou  i  e?  rf'ndering  sery!t;'’s  or  f  n  r n  i  s  F,  i  n  g  sujiplies  to 


;  f 

it  tinJ  to  ;tjordrit(?r  the  ('qd,.  )  t  r  r.i  I  iid'ii  t  ,  wii.t'ijijl  <  .1  v  o  r  i  t.  i  , 

of  tliO^iO  i,hj  choso  '0  do  !  11  s  )  ti  (' 0 v;  i  1  f  !  (;■■  r.ov'  rnnioot, 

d  e  c  i  s  1  0  0  full  owing  this  tost  fiiit!  'tfwiii'ion  infltor-icil 

I'/nich  migliT  [io  t  on  t  i  o.  1  i  y  inpede  npt'n  iny  of  tiioso  goals. 

niustrativo  of  thi-.  approrich  is  ihc  foMuwinn  statomont  of 

tho  Snpremo  (uurt  of  “Jow  Jersoy: 

t s s e n t i a  1 1 y  this  distinction  hotwoon  con¬ 
ditions  that  may  or  may  not  he  waived  stf.nns  from 
d  r  e  c  0  ci  n  i  I  -i  0  n  that  t  h  e  r  c'  are  certain  r  e  r^u  i  r  e  m  e  n  t  s 
oftjyi:  incorporated  in  Inddino  specifications  'which  h/ 
their  nature  may  be  re  1  i  non  i  siuoi  without  therf: 
heina  any  pos  jble  frustration  of  the  policies 
utiderlyinn  competitive  bidding.  In  scarp  contrast, 
a  Ivertised  conditions  whose  waiver  1  ■■  capa.ble  of 
!(M;>i'''ing  a  veiiicle  foi'  corrupliot;  or  favoritism, 

CM'  capable  of  encouraging  i  iiuir  0  v  i  d  (■  n  c  e  or  extrava- 
0  in  c  c ,  or  likely  to  affect,  ttie  aiiuiunt  of  any  t.  i  d 
or  to  influence  any  potetitial  bi  'der  Vo  refrain 
from  bidding,  or  which  are  capable  of  affecting 
the  ability  of  the  c.ontr acting  unit  1.0  make  bid 
comparisons,  are  the  kind  of  conditions  v.hici  may 
not  under  any  circumstances  be  waived. 

Decisions  following  the  mirror  i.iiago  test  measure  th*. 
oeviat  ion's  materiality  both  in  an  absolute  sci'se  and  in  a 
'elative  sense.  Measuring  it  absolutely  the  focus  is  upon 
whetti.  r  the  deviation  altered  the  common  standard  of  coiiipo  t  i  t  i  o  n 
by  resulting  in  an  award  in  a  class  not  solicited  from  all 
pot^iitiai  bidders.  Consequently,  pa.-t  of  the  mirror  image 
ti'St  as  it  is  applied  is  to  focus  upon  wheths'r  the  prc'senc  e 
of  the  condition  might  have  deterred  prospective  bidders 
from  biddinn  who  might  have  bid  had  thc^y  heen  aware  that  the- 
condition  would  be  waived.  if  so,  then  it  is  believed  that 
''Oth  the  potential  bidder  and  the  Government  may  have  bet n 
prejudice.'.  Ihe  former  by  not  being  able  to  participate  in 


the  pt'ocurenu'n  t  and  tl.e  lattv.-r  by  not  i  cri  1  i  /  i  <1  t  t.e  pol.ctitii] 
for  obtaining  a  more  favorable  pri'C  I'y  rea  dver  t  i  n  i  tig  :.!)<)' 
the  basis  of  the  ti-qu  i  reintMi  ts  as  mo  d  : i  c'l  .  'his  asr--'  t  if 
the  mirroi  ima<je  to'-l  can  tie  refercei  t  r,  as  .'n'tttial 
prejudice  since  it  focuses  tipon  the  [/OtenMal  latnii  tr.  t  hr 
e  oM'.p  e  t  i  t  i  V  e  [lilding  s_,steiii  caused  try  acrepting  a  deviatirn 
bid  arJ  the  potential  prr'iudicc  to  pro  .i;e..  1 1  v<-  'bidders  and 
the  Ci'.i  ■  0  r  nine  n  t  by  making  an  award  on  a  bas  i‘  othttr  tiion 
a  d  V  e  r  1 1  s  c  d  . 

Only  through  insuring  that  there  is  no  potential 
.'rt'jjdice  will  it  be  absolutely  certain  that  advertiset 
p  roc  u  r  Ollier  ts  goals  of  obtaining  thi'  most  favorable  (irice  ‘'or 
tfie  G'nvernniim  t  and  providinn  all  who  might  desire  to  comin'te 
an  opportunity  to  ."ompete  are  observed.  Applyiira  the  poti.-ntial 
cre.iudice  test  t  ft  ere  is  no  emphasis  ri  laced  iT'Or,  the  impact 
thi'  deviation  'right  have  had  u[)Oti  the  price,  quality  nr 
quantity  Of  the  item  being  procurt'd,  Rather,  the  focus  is 
'ipin  the  requirenent  itself  lilted  in  tfie  inv'tation.  If 
the  re'ou  i  rcnc'' t  may  have  been  suffir.  ient  to  deter  prospective 
tridders  from  biddiieg  then  any  deviation  from  it  is  material. 

Thf  second  aspect  of  the  'iiirror  image  test  is  a  more 
relative  test.  It  focuses  upon  tlie  manner  in  which  the  bid 
deviates  from  the  requirement  a  tel  whether  by  being  able  to 
bio  in  the  'iiarmcr  in  which  he  did  the  bidder  was  able  to 
0 1 '  t a i n  a  competitive  a d  v a n  t a g e  p r e  j u d i t  i a  1  to  the  rights  of 
actual  bidders.  If  the  deviation  is  such  that  it  permitted 


th(’  ladder  to  os  Mii’alf  ti  i  ■.  I- ic  on 


Ijo  i  (1  i  f  r  r  <'  i|  t  fro; 


that  of  his  actual  0!r,|  o  t  i  i  r  ■,  thru  t  iio  df'v  ;  a  t  ,  r,  r;  jo  ooi,  ,  i  dor'-d 
material.  The  focus  applyimi  tli  i  s  aspect  of  tfie  mirror 
image  test  is  upon  the  deviation  raMiet  thati  the  requirement 
in  the  invitation.  Where  tiie  devicatio?'  an  l;r  vievted  as 
aMecting  any  tangible  qua  1  i  ty ,  sue  ti  as  the  price  of  thf'  it.  eis 
h'eing  furnished,  thereby  potential  i/  nrovidiriq  tf:"  bidder  a 
'  osi'o-titive  advontaije  by  .hcino  able  to  esti(.’iate  his  bid  uoon 
i  basis  different  from  that  of  his  ■  ompet i to c  , .  icimi  the 
i' ;  1  a  t  i  0  n  is  iiiaterial  .  '•■ini.e  it  focuses  upon  oi  cjudice  to 
c.ctual  bidders  i^  a  r,  he  termed  actuil  prejimlj.  e. 

Application  of  the  Potential  Pre,iudi(  '  Pul-' 
Ppcognition  of  dec  i  .ions  applying  tlie  -^iirror  image 
test  IS  often  difficult  becau'.  (>  of  the  propens  f  tv  to  apply 
•he  actual  prejudice  test  as  an  initial  test  of  materiality 
prior  to  litili^ing  the  pot'oitial  prc'judicc  ruir..  Ip  many 
decisions  it  is  only  when  the  test  of  actual  prejudice  fails 
to  result  in  a  finding  of  ma ter ia 1 i ty  that  discussion  is 
directed  to  whether  the  reguirement  being  waived  may  have 
deterred  prospective  bidders  from  bidding.  ho n s eg u en t 1 y , 

tile  eiily  (  lue  to  determining  whether  a  decision  was  decided 
‘"ns  I'  let't  V.  1  1  h  the  mirror  im.njo  tes;  is  the  Iru.l  that  the 
del.  i', 1011  was  resolved  on  the  h.isis  of  potential  prejudice. 

Many  dei.  i-  ions  conieroing  hid  r  es  fjon  s  i  v  e  n  e  s  s  hy  the 
httorney  r.ene^,|  .eveial  state  courts  appear  to  have 


bpen  resolved  on  ttie  basis  of  potential  pr(.'.i  nd  i  c  e  .  In 

add  i  t,  i  on  ,  soiM“  decisions  of  the  f  oinp  t  r  o  1  !  e  r  General  appear  to 

.ip(ily  thi,  test, but  it  lias  lieen  aiifilied  i  nr  i t,  e  n  1 1  y  with 
ei.'iph,;  s  i  s  appearing  to  be  placed  on  iictual  orejudice  alone. 

'.'on(.ern  for  assui  ing  full  coinpe  t  i  t  i  o?:  t'/  r"'“i'nii  t '  nq 

a  I  I  p  r  o  s  ()ec  t  i  V  ('  bidders  to  compete  was  evident  in  some 

Ai  tonic’ y  General  opiniom  of  ttie  Ihth  century.  It  will  be 
recali'ed  tiiat  early  in  the  century  tne  Attorney  General 
stressed  that  to  modify  the  terms  of  a  contract  from  tnose 
a  d  V  p  r  t  i  s  e  d  would  result  in  a  c  o  n  t  r  a i  t  w i t  h  o  u  t  the  b  o  n  f i t  s  of 
'impetition  from  both  actual  and  potential  liidders.  Later 
in  the  century  the  Attorney  General  firmly  stated,  "It  is  a 
i:sm.loiy  to  invite  proposals  of  a  ,.ertain  sort,  and  then  to 
reject  tiicm  for  proposals  of  a  different  sort,  whicii  were 
uninvited,  and  th.e  possible  acceptance  of  which  couid  n  o  ■ 
have  tieen  generally  ant  i  c  i  pa  ted  .  " 

The’  i,ourts  of  ’lew  Jersey  nave  consistently  followed  a 
'  It  ict  test  w>  i(.n  measures  tlie  materiality  of  deviations 
both  by  an  actual  prejudice  and  a  potential  prejudice  test. 

T'le  190.'  decision  of  Case  v.  Trenton,  already  considered, 
set  !  he  trend  for  tl.e  strictness  of  the  state's  rules  of 
r  I’ ,  p  0  n  s  i  V  e  ne  s  s  .  It  will  he  recalled  that  in  that  decision 
in  finding  the  deviatiori  material  the  Court  pointed  both  to 
the  fact  that  the  deviation  had  resulted  in  unequal  competition 
and  that  others  might  have  bid  had  they  been  aware  that  the 
conditions  in  the  invitation  would  be  waived.  A  subsequent 


lower  court  dCk.ision  i  tid  i  C()  ted  that  in  de  tori:  i  c  i  ng  whether  a 
defect  impacted  adversely  coinpet  i  t  i  vr  liiddiug  two  factors 
had  to  be  exainitied:  (1)  wfiether  tiw  cqu  i  r  eme-i  t  Lf-ing 
waived  prevented  anyone  from  bidding;  and  ( "^ )  whether'  -'ll 
those  who  did  li  i  d  did  so  upon  ati  egua  I  footing.  liie  hew 
Jersey  Supreme  Court's  more  rec'nt  dec's  ion  in  Hillside 
Sternin  clearly  illustrates  strii.i  a  [,■  o  1  i  r  a  t  i  o  n  ef  a 
notential  prejudice  test  and  points  out  that  'cncern  foi'  ‘He 
integrity  of  com()etitivo  bidding  is  the  tia-,  is  ijoiiind  aDplyit,' 
MIC'  a  strict  standard.  Holding  ituit  a  biddo'-'s  failure  to 
u  ‘ '11  i  t  a  reguired  certified  checf  '■;icii  !i  i  s  bid  as  security 
rendered  the  bid  non  r**;,  pons  i  ve ,  the  Court  focnsfd  upor  the 
fict  that  the  [iresence  the  condition  may  have  deterred 
potential  bidders  from  bidding  who  may  have  bid  had  tney 
known  that  the  condition  might  have  been  waived.  "'’be  Court 
u.:!! eluded  iiy  stating: 

Txanination  of  all  of  the  authorities  to  wliich 
reference  has  been  made  has  led  us  to  the  cone  1  u  i  n  n 
that  the  _e  f  f  i  c  a  o  f  qu  r  competi  t  i  v  o  b  qd  d  ing  statute 
depends  upon'7ts  rigorous  en  forccmen  t .  /^pprovaT  67~a 
relaxation  even  to  the  extent  sought  in  this  instance 
would  make  necessary  an  evaluation  in  future  cases 
of  sensitive,  subtle  and  subjective  criteria,  and 
such  a  practice  dees  nq_t  harnioni7,o  with  the  underlying 
objqctivo  of  the  legislature.  AccordfngTy,  we  hold 
that  the  defendant's  noncohrormi  ng  I)  i  d  was  not  subject 
to  acceptance  by  the  tnwnship. 

SubscMiuent  decisions  of  the  iciurts  of  dew  Jersey  have 
indicated  that  a  r egu  i  remcn t  is  material  and  may  not  be 
waived  when  potential  bidders  may  have  boon  discouraged  from 
f  iddiitg  due  to  its  insertion  in  the  invitation,  even  in 


yf  the  fact  that  actua)  fiidderc  v/otild  not  have  (leen 
(rejydiced  by  an  award  to  a  deviatiin}  bid.  The  Le'.t  in 
theee  decisions  to  measure  ma  te-r  i  a  1  i  ty  ,  ther-'fore,  was 
th.t>'  actual  nrejudire  but  rather  whether  award  to  tiie  dfviatinq 
hid  ’.voiild  have  I'esultC'd  in  an  awaid  on  a  standard  differitit 
t d'Oi  that  advert  i  ,i.'d  and  ttierefoi-e  r’esultino  in  an  award 
vjithout  competition  from  all  who  ma  .  'ave  partit  ipated  had 
it  seen  rjenerally  known  the  re(,u  i  remi  m  t  would  tie  waived. 

While  theoretically  any  requirement  may  be  adequate  to 
deter  potential  bidders,  nevertheless.  Court's  applying  the 
pctcMitial  prejudice  test  have  found  certain  deviatiotis 
i  t  er  i  a  1  .  Recognizing  that  aciiioving  the  goal  of  economy 
in  public  contracting  might  be  un  tieces  s  a  r  i  I  y  trustrated  by 
too  strict  an  apnl i ca tiini  of  the  rules  of  responsiveness. 

Some  decisions  iiave  periu  i  t  ted  the  waiver  of  what  are  termed 
technictal  omissions  in  th(‘  form  of  the  bid,  apparently  in 
the  heli(;f  that  in  ^o  doing  there  would  be  iio  possible- 
frustration  oh  the  policies  underlying  competitive  In'ddirig. 

!or  exa'iiple,  in  one  hew  Jersey  decision  the  submission  of  a 
hid  bund  rather  than  required  certified  ciieck  was  found  to 
he  an  immaterial  defici('ncy  since  it  was  felt  that  no  one 
was  r'rnvented  from  bidding  ato!  all  those  who  did  bid  competed 
upon  an  equal  footing.  In  a  Minnesota  decision  a  condition 
i’;  a  bid  that  the  Government  remove  competition  from  a 
privately  owned  utility  company  was  deemed  a  minor  i  r r en u 1  a r i ty 
'ecausn  the  franchis(>  was  about  to  expire  and  the  fact  was 
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k  iiowii  to  all  bidders. 

It  has  been  niressary  to  illu.tratc  the  [u)tpntial 
I'rejud'.ce  test  through  a  discussion  ol  slat'’  derisions 
prin’arily  because  it  is  difficult  to  ‘'to  Lott  its  strict 
application  in  decisions  by  the  f omp t ro  1  1  ei  .  k.'hile  several 
of  the  Comptroller's  decisions  appear  to  fsav;  been  resolved 
upon  tlie  basis  that  an  award  to  a  t.onc  o  n  f  r;  rm  i  nq  hid  would 
■u't  result  in  a  contract  which  was  offertirl  to  all  prospretive 
1 idd or s,  other  decisions  decided  contemporaneously  with 

tnese  decisions,  were  decided  on  a  basis  inconsistent  with 
the  lest  ef  potential  prejudice.  fs  s n bs eq u e n t  sections  of 
Ml  i  s  pap'T  will  reveal^  if  any  |iriiicipie  is  ci  ns  i  s  tioi  tl  y 
applied  by  the  Comptroller  in  making  decisions  of  responsiveness 
it  ii  tliai  of  actual  prejudice. 

A  1 3 G  decision  serves  ti o  t h  to  illustrate,  the  a  p p a  r  C‘ n  t 
a[)plication  by  the  Coc.iptrol  1  er  of  thr'  potential  prejudice 
test  while  at  the  saiae  time  pointing  out  his  application  of 
strictly  an  actual  prejudice  test  in  other  situations.  In 
the  decision  the  Comptroller  held  that  a  bid  was  t o n r es po n s i v e 
when  it  failed  to  comply  with  an  invi  tut  ion's  reciu  i  remen  t 
ituit  a  water  escape  hole  on  a  water  meter  be  placed  in  such 
a  manner  as  to  insure  aoainsi  lamuer  i  ng .  Rather  than  appearing 
to  iieasure  the  materiality  of  ftu'  deviation  o?i  the  basis  of 
whether  it  provided  the  bidder  with  a  c:ompetitive  advantage 
ovc'r  otlier  acMual  liidiW-i".,  the  (  omp  t  ro  I  '' er  seemed  to  focus 
upon  a  ni-ed  to  insure  c  oinpe  I,  i  I,  i  o  n  <tnd  the  o  [ipo  r  t  u  ri  i  ty  fer 


all  prosppcti  vi'  bidder"  to  participate  when  it  v/ac  eta  ted: 

If  it  be  administratively  determined  that 
the  needs  of  tf,e  District  of  Columbia  would  be 
best  served  by  meters  so  equii)pi'd,  or,  .  .  ,  that 

such  guards  are  not  needed  to  pt..vide  a  sufficient 
degree  of  protection  from  tampering  .  .  .  then  the 

proper  course  is  to  advertise  foi'  such  meters  on 
specifications  setting  forth  what  is  wanted  in 
sufficient  detail  so  ttiat  prospective  bidder:  may 
submit  their  proposals  on  an  equal  footing,  or  to 
accept  the  lowest  responsible  bid  actually  meeting 
the  specifications  heretofore  advertised. 

However,  in  an  earlier  decision  the  Comptroller  had  held 

tiiat  a  failure  to  furnish  required  descriptive  data  prior  to 

'■id  opening  did  not  require  rejection.  In  distinguishing 

the  decisions  the  Comptroller  indicated  that  the  failure  to 

furnish  the  data  prior  to  opening  had  no  impact  upon  the 

prise,  quantity  or  quality  of  the  items  being  procured  and 

theref  :-e  the  deviation  did  not  go  to  the  sulv, lance  of  the 

t:  i  d .  ho  meet  ion  was  made  of  the  fact  that  llte  requirement 

to  furnish  descriptive  date  may  have  deterred  prospective 

tiidders  from  bidding.  Moreover,  as  subsequent  discussion 

will  reveal  the  price,  quality  or  quantity  Les*  is  a  test  of 

actual  prejudice  rather  than  potential  prejudice. 


Actual  Pre j  ud i ce 
Principle  explained 

While  actual  prejudice  has  been  utilised  along  witti 
potential  prejudice  in  making  decisions  of  matf^riality  it  is 
discussed  separately  because  it  appears  as  if  some  court 
dfci'  inrv.  have  fell  owed  this  principle  solely.  More 


i  nipo  r  la  n  1 1  y  from  thr  ■;  taiuipo  i  ii  t  of  fcioral  pro' 1/ roinf.-r,  L  ,  it, 
appe.irs  that  the  Comptrollttr  Genera  I  has  bu  i  I  t  ii  i  r;  '.ysti-r.  a  f 
tii  cl  responsiveness  largely  around  tne  cn.rept;  of  actual  pre.i- 
udiio  and  the  related  principle  of  obligation.  For  tlii':  reason, 
to  illustrate  these  principles,  decisions  of  tho  Comptroller 
■will  be  utilised  to  a  greater  extent  than  in  the  previous  section. 

As  applied  by  the  Comptroller,  the  principle  of  actual 
prejudice  can  he  stated  as  follows;  Any  bid  deviation  whith 
if  waived  .'light  result  in  a  competitive  advantage  for  the  bidder 
subicitting  tlie  deviating  bid,  or  which  if  al  lowd  in  Ijo  t,  c r  e  c  t  ed 
after  bid  opcTting  would  rc'sul'  in  a  situation  in  whicn  the  hidde-r 
ri  i  n  h  t  be  given  an  opportunity  to  elect  to  gualify  foi  award 
after  or  serving  the  bids  of  his  competitors,  i>  a  'aafn.  i  )1 
deviation  as  it.s  acceptance  mignt  be  prejudicia''  to  the  rioiits 
c  '  ether  a  c  ..  u  a  1  bidders. 

When  applying  the  test  of  act^ia]  prc'Judire  the  poten'ial 
for  pi'ejudice  arises  un-.ier  two  divrs(.“  s  i  tua  t  i  on  s  .  The  first 
consists  of  situations  in  which,  (he  bidder  su  limits  a  deviating 
■  ■id  and  the  Governicent  elects  to  accept  the  bid  in  the  frirm 
sui.unitted.  Whether  other  bidders  migiit  be  prejudiced  by  such 
an  action  depends  upon  whether  or  not  they  were  depriV'.d  of 
!"in'i  a  li  1  e  to  compete  u[ion  1  common  basis  with  the  nonconforming 
i;  i  d .  '^I'c  second  aspect  in  which  tlie  potential  for  prejudice 

pre'ents  itself  is  in  those  s  i  tu  a  t  i  e  •■  s  in  which  a  bidder  is 
.ermitted  a-i  option  to  correct  his  bid  deviation  after  bid 
opening  tc  conform  with  the  invitation.  Uiul(‘r  this  situation 
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the  potei  tidl  ;of  prejudice  cirises  becuusf;  u  bidder  would 
obtain  a  competitive  advantage  by  being  able  to  elect  to 
qualify  for  an  award  after  observing  the  bids  of  his 
coiiipe  t  ’  tors  .  Decisions  of  the  Comp  f  ro  1  1  er  illustrate 
application  of  both  of  tfiese  aspects  of  actual  prejudice. 


Actual  Prejudice  and  the  Rule  of  Price, 

Quality,  Quantify  or  bi.'livery 
With  regard  to  tiie  first  aspect  of  actual  prejudice, 
the  test  utilized  in  federal  procurement  to  measure  materiality 
has  been,  as  previc'usly  indicated,  to  determine  whether 
deviations  from  invitation's  have  more  than  a  trivial  effect 
on  price,  quality,  quantity  or  delivery  of  tlie  work  required 
of  the  bidder.  In  this  regard  the  Comptroller  nas  stated 
the  following; 

Under  an  advertised  procurement  all  qualified 
bidders  must  be  given  an  equal  opportunity  to 
submit  bids  which  are  based  upon  tlie  sa:)ie 
specifications,  and  to  have  such  bids  evaluated 
on  the  same  basis.  lo  the  extent  that  waiver  of 
the  provisions  of  an  invitation  for  bids  might 
result  in  failure  of  one  or  more  bidder’s  to  attain 
the  equal  opportunity  to  compete  on  a  common  basis 
with  other  bidders,  such  provision  must  be  considered 
mandatory.  .  .  To  this  end,  the  decisions  of  this 

office  have  consistently  held  that  where  deviations 
from,  or  failures  to  comply  with,  the  provisions  of 
an  invitation  do  not  affect  the  bid  price  upon 
which  a  contract  would  be  based  or  the  quantity 
or  quality  of  the  work  required  of  the  bidder  in 
the  event  he  is  awarded  a  contract,  a  failure  to 
enforce  such  provision  will  not  infringe  upon  the 
rights  of  other  bidders  and  the  failure  of  a  bidder 
to  comply  with  the  provision  may  be  considered  as 
a  minor  deviation  which  can  be  waived  and  the  bid 
considered  responsive. 
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The  test,  ut  pr-Ko.  quality,  (|u..iiLity,  of  'Jelivery  fat; 

Lie  viewi'il  as  followinq  uaturaMy  f eoiii  a  test  of  actual 
prejudice  which  focuses  exclusively  upon  whether  a  uiddc! 
obtains  s.  competitive  prici?  advantage  i  I'i  submitting  a  ■!  (/via  ting 
bid.  Thi.  would  a  p 'pear  to  be  true  because  it  is  conceivsole 
t'Mt  any  ee.iafion  affecting  quantity,  qualify  or  deli/riy 
wOuld  h('7t'  iin  imipdet  upon  Ij  i  d  price  as  well.  Thi  fact  that 
the  11  r  i  a  (■  ,  quality,  quantit/,  nr  deliveiy  test  i,  one  of 
datual  'athnr  than  potential  i.irejudice  is  apparent  not  or  ly 
from  what  the  Comptroller  "  t  tes  about  it,  but  also  f  ru  i,  ‘'he 
fact  tint  it  focuses  uoori  the  impact  of  the  dnvii.linn  rather 
th.tr  ‘tio  r('-qa  i  reiiieii  t  listed  in  the  invitation  to  me. Sure 
td  ter  1  a  1  i ‘■.y  .  By  doing  so  it  is  possible  to  f  i  rui  a  deviation 
immaterial  in  spite  of  the  fact  that  the  requiiement  troii 
w h  1  c  li  '  t  deviates  i  ■■■  potentially  sufficient  to  deter  prospective 
;  Jders  fi'o.'n  biddimj.  '.the-'e,  however,  the  deviation  has  a 
s'paaL  upon  pi’ ice,  or  any  other  quality  which  might  permit  a 
bi  luer  tu  n  t  i  i  n  .i  c  omp',‘ t  i  t  i  v  e  advantage  over  other  bidders 
affi’ct'nj  )i  i  east,  and  tfu/S  the  iiinount  of  his  bid,  !.);en 
the  Pcvialion  is  considered  material 

■Actual  '’rejudice  and  the  Principle  of 
"Two  Bites  at  the  Apple" 

bue  t.j  a  general  to  11  owing  of  an  actual  prejudiee  test 


thrui^gf,  utiliaation  ot  the  price,  quality  or  quantity  test, 
the  Comptroller  nad  in  the  past  found  certain  deviations 
immateri  il  because  it  was  felt  tiiat  trie  failure  to  conform 
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luui  MU  impact  upon  any  of  thesn  c  ha  rau  tor  i  s  t  i  i.  i  .  Tiius, 

foe  0  X  a  111  p  1  0  ,  until  1  959  the  f  a  i  1  u  r  e  to  f  u  r  n  i  s  h  a  bid  bond 
was  uonside*'Pd  to  be  a  n.inor  i  n  f  o  rma  1  i  ty  wiiich  could  be 
waived.  Under  a  test  which  measures  materialiLy  both  by 
actual  prejudice  and  potential  prejudice  such  a  r  equ  i  r  eiiicn  t 
would  be  material  since  regardless  of  a  lack  of  actual 
prejudice,  the  requ  i  renierit  may  have  been  sufficient  to  deter 
potential  bidders  from  bidding.  Since,  however,  the 
Comptroiier  followed  an  actual  prejudice  test,  it  was  necessary 
to  oevise  a  test  which  would  enable  iiim  ti;  I  irid  a  deviation 
material  that  did  not  provide  a  bidder  a  coiapetitive  price 
advantage  whi1'  ai  the  same  time  remain  eons  it  tent  W'th  the 
actual  prejudice  principle  being  fu  Mowed.  Lonsequer- 1  I  y  , 
the  CompfroMer  devised  what  is  generally  known  at  the  'two 
bites  at  t  ii  e  a  (j  p  1  e  "  rule. 

This  rule  addresses  the  second  aspect  of  the  actual 
prejudice  principle  and  stands  for  the  concept  that  a  bidder 
is  not  permitted  to  correct  defects  in  his  bid  after  bid 
opening  if  it  might  have  the  effect  of  placing  him  in  a 
position  of  controMing  his  (Migibility  for  an  award.  It 
makes  material  any  deviation  having  the  effect  of  giving  a 
biilder  an  opportunity  to  conirol  his  eligibility  regardless 
ut  its  effect  on  price,  qu.tlify,  quantity  or  delivery. 

I  xaiii  i  na  t  i  on  of  the  Comp  t  r  u  1  1  e  r’ ' s  changing  view  as  to  the 
I'Utcriality  of  a  failure  to  furiiis  h  a  required  bid  bond  both 
illustrates  the  development  of  the  rule  of  "two  bites  at  the 
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ap,)le"  ind  how  t!ie  concoi  t  ■.,(  dc.tioil  ,  i<  odif'-  h.j,  (/co  j'od 
to  create  an  ii'iwi  of  iii.i  t  o  r  i  ,i  1  i  t  >  . 

T  h  ('  0  r  1  V  i  (‘  V  i  ,  i  o  II  s  of  f  t  t  ■  i  1  i  >  .>  n  i  ■  r  oi  1  o  o  r 

(ornini)  the  failure  to  furnisn  a  i  oiju  j  re,-!  |.  i  ij  .omiI  almri.t 

uniformly  held  ftiat  a  failure  to  furui'.h  a  hid  liond  or  n  u  a  r  a  ri  t 
was  not  a  s  i  ()  n  i  f  i  c  a  11 1  011(111011  d  e  v  i  a  t  j  o  ij  to  i  1  u  o  i  r  o 

an  automatic  tindinf]  of  i.or,  r  es  pn  n  ■,  1  v  ■  n  o  s  ■.  It  i  1 t.nat 

t  tie  failure  to  provide  a  (1  i  d  tioml  w  1  ■.  ,!'•  -'orjiyi,;,  i;,y  whi.Pi 
did  not  r(>qu‘re  i  mined  i  a  t  ('  rf-jection  .f  ;  .,c  pj  1  Pul,  wdii(h 
could  be  e.^plair'ed  after  bid  opening  and  upon  proiier  farts 
t'o  waived  by  tin  r.  t  ro  (  f  i  n  9  officer  in  t  iie  event  it  was  in 

tto  i’ltet'est  Lit  the  (lo  vt*  rnineti  t  to  do  so.  In  annnuncino  the 

ra  t  i  1  (•  behind  followimi  such  a  rule  the  ConpitroMer  stated: 

A  bid  bond  is  mere?  I  y  a  guarantee  that  in  event 
the?  bid  is  accepted  th('  bidder  will  oxecuti-  tdit’  required 
(ontract  and  furnish  (he  rcoiu  i  red  (le  r  fo  rma  nc  e?  buftd, 
t'ut  ftie  failure  to  submi/  such  a  bid  boruJ  does  not 

affeKi  t  t  iu'  legal  obligati  101  that  when  ttie  bid  is 

’cceptrd  fiiete'  arisi'S  ..  contract  binding  on  the  con¬ 
tractor  to  perform  in  .1  c,  i  o  rda  nee  witti  the  f'eniis  ot  tiu' 
accs'pted  bid  or  to  (lay  the  United  States  any  damage.^ 
r  n  s  u  1  t  i  n  q  f  r  om  f  a  ,  1  u  r  e  to  do  s  0  .  '■  ' 

Tile  fompt  roller  treated  the  failure  to  furnish  a 
!i  i  d  bond  in  both  fiovor  umen  I  procurements  and  Government 
property  sales  in  an  P(]ual  fashion,  often  citing  in  each  area 
decisions  rendered  in  the  other  as  authority.  The  position 
taken  was  that  since  the  faihire  to  furnish  a  bond  had  no 
of  fort  upon  tho  prir.i  of  thi'  work  to  be  (lerformed  it  was  an 
inforroility  which  could  h. u  waived. 


f  rom  t  ti  p  decisions  it 
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a  ppt:-.!  t’ s  ;  ti  a  t  it.  was  felt  tlwit  s  i  rn  c  th(>  floviation  did  not 
aft  I'Ll  i’l'icc,  t|iia|ity,  or'  quant  ity  was  not  o  rpj  ud  i  c  i  u  ) 

‘a  u  t  fu’ f  !ijd(l(*r',  to  k.onsid''t'  such  a  doyiation  i  iiiina  te  r  i  a  1  . 
i’le  romp  t  r'o  1  1  e  r  indicatoo  that  whcrr'  the  failur'i*  to  furnis'i 
r'  !- i  d  bond  ivas  i  n  a  d  V(' c  r  I'rr  t  dun  t  i)  ;  bidder'' s  unawarennss  of 
th(.’  r'equ  i  re'i'on  t ,  c>r  I'niauso  them  'was  i  ti  s  u  f  f  i  r;  i  (■  n  t  tiins'  to 
.  btain  a  bond,  the  dr'viation  wa-,  i  mii’a  ti.'i' i  a  !  and  tie.;  bid 
:CC(  'tai'ln.  The  only  real  basis  for  tim  r'ejrntioo  of  a  li  i  d 
ulV'itted  ithout  an  aJei|uate  bid  fo'nd  was  if  t.iii;  defect 
..a',  due  to  the  bidder's  financial  inability  to  qualify  for 

f 

1  'aid  bond.  In  fact,  relaxed  was  tb('  rult-,  that  award 
w.is  iH'rniit''pd  ev(?n  wiure  tire  fidrh'r  had  a  consistenf  iiist.sry 
of  '0,1  bin  i  1 1  i  n  a  drrfpcti'ye  bends  or  rrol  subniittirH)  t.iicnn  -it  all. 

At  vat  i.Mis  times  t  tie  a()oncies  prevailed  upon  tiie 
'  o;');.  t  ro  1  1  er  i ’i  an  effort  to  iiave  this  rule  changed.  In 
1 t  th('  Secretary  of  tto.'  Treasury  made  one  such  effort. 

In  a  i 1 1 0  r  to  tiic  foinp  t  r(i  1  1  e  r  he  pointed  out  that  a  oarti- 
c  u  1  a  r  oidder  !iad  consistently  failc'd  to  accompany  his  hid  with 
a  bid  bold  and  iiad,  in  effect,  taken  the  position  that  based 
upon  th"  !  (oiq’ I  ro  1  1  ('■  r  (ienf'ral's  decisions  ttiore  existed  i 
ieqil  right,  tij  disri'qard  laid  quarantee  re(|u  i  roiiUMi  t.s  .  The 
'('ii'i’t.'ry  of  the  Treasury  a',k('d  if  it  would  be  [in  nii  i  s  i  b  1  e 
to  ’.'iforiii  the  I'idiler  tliat  any  iiids  tie  miqht  make  in  tiu'  futurr- 
without  :  proper  blind  woul<i  tie  reiected.  In  response',  t'lu' 
oi:ip  f  r  0  I  1  e  r  indie  atc'd  ttiat  sucti  an  at  tion  vvoiild  be  inqier- 
m  i  s  1  ['  1  e  . 


The  net  result  ot  ,.iir  oinp  t  ro  1  1  e  r  '  s  rulf'  on  bid 
L-'Ond'i.  as  it  existed  at  that  time,  w.is  th.n  citi.cr  bid  opening 
the  Contracting  Officer  was  rcgLiirfd  to  nate  aii  investigation 
as  to  the  causes  of  a  bid's  faiiutc  to  pi'uvide  a  proper  guarantee 
It  investigation  showed  that  the  t'idiier's  oiiiission  resulted 
tron:  an  oversight  or  some  otlicr  excusabli'  cause,as  opposed  to  an 
inability  to  obtain  a  bid  bond  becau,. e  of  finaticial  status, 
award  could  be  made  where  a  bond  was  s  u!,a!.  i  t  ted  subsequent  to 
opening. 

Ill  33  Comp.  Gen.  532  (  1959)  the  Comptroller  Generd’ 
altered  his  position  dramatically,  while  simultaneously 
dn''ouncing  the  "two  bites  at  the  apple"  rule.  In  the  case, 
the  low  bidder  submitted  its  bid  bond  twenty-eight  minutes 
after  bid  opening.  The  invitation  clearly  indicated  that 
‘.ids  without  bid  bonds  would  be  rejc'ct-.'d  as  non  r  es  pon  s  i  v  e  . 

As  a  result,  the  agency  rejei  ted  the  bid.  Relying  on  the  past 
uocisions  of  the  Comptro  1  1  e»- ,  the  biduiT  protested.  While 
findimj  that  undor  past  rules  the  bid  was  responsive  because 
the  deviation  was  minor,  the  Cumptrollei  announced  that  he 
would  from  then  unwatd  consider  the  failure  to  orovide  an 
a.' equate  bid  bon-ti  a  material  deviation  rendering  a  bid  non- 
responsive.  In  i  ■  x  p  1  a  i  n  i  r.  (j  t  lie  reason  for  the  change  the 
C  c  m  t  t  r  0 1 1 e  r  stated; 

We  have  been  advised  by  representatives  of  the 
department  that  in  some  areas  of  procurement,  the 
net  effect  of  this  rule  has  been  to  make  it  possible 
for  'fringe"  operators  to  decide  after  opening,  when 
the  bids  of  more  responsible  competitors  have  been 


made  known  whether  or  not  to  .ittenipt  Lj  become  e  i  i  y  i  b  1  e 
for  award.  It  is  stated  that  responsible  bidders  of 
experience  have  no  (car  in  su  bin  i  1 1  i  nq  their  estimates 
as  bids,  and  tfiat  surety  companies  have  no  re]  ur  tar,  c  e  in 
(j u a  r a n  t ee  i  ny  such  bids.  The  "fr  iiiye"  bidder,  or  tre* 
other  hand,  may  have  difficulty  in  obtaininy  a  Lie  bond 
unless  the  surety  iias  some  assurance  t(iat  tiie  amount  bid 
is  sufficient  to  permit  tlie  successful  execution  of  tre 
ccntract.  This  assurance  may  come  from  the  knowledge 
made  public  at  the  Lime  of  bid  op(;ninc).  Thus,  if  o'  fringe" 
bidder  submits  a  low  bid  whicii  is  out  ot  line  with  those 
submitted  by  mori>  experienced  and  responsible  blddeiS,  he 
may  be  unable  to  qualify  for  a  bi'!  bond.  .  .  . 

It  is  believed  that  the  effect  of  the  present  procedure 
i to  make  it  (jossihle  for  s</me  hidjers  to  obtain  "two  bites 
at  tne  apple".  This  is  not  only  unfair  to  other  bidders  but 
.  .  .  contrary  to  the  purposes  ,1  sfatul^s  yuverriny  public 

procurement.  .  .  . 

Tlio  net  efioct  ot  the  forcyuiny  would  be  delr  i- 
I'iental  to  fully  resuonsive  and  responsible  bidd"ra.,  a^'d 
could  tend  to  drive  them  out  of  competition  in  tnosc 
areas  where  the  practices  describcMi  occur. 

That  the  change  was  based  upon  concern  for  .rrual 
[irt  iudire  was  indicated  in  a  later  decision  oi  the  Comptroller.  In 
"  n  i  5  decision  it  was  stated  that  a  tequirem()nl  for  a  bid 
bend  should  be  strictly  enforced  unless  it  clearly  appfidred 
that  a  waiver  of  the  provisions  in  favor  of  one  bidder  ••.ould 
net  be  prejudicial  to  the  rights  of  other  bidders. 

Relative’  Actu.il  Prejudice 

The  fact  that  the  Comp t : o 1  I  er  General  has  tended  to 
ii.ror  a  test  of  actual.as  ’jp'.osed  to  potential  prejudice, is 
also  apparent  in  .ever.il  trends  arid  decisions  of  the  recent 
past.  While  trie  final  rtiapter  will  adrlress  many  aim  as  in 
greater  detail,  it  is  perhaps  fielfiful  to  consider  some  ef 
ttiese  trends  as  u  whole,  lor  not  only  do  ih'”  servo  to 
demonstrate  a  firopensity  to  make  decisio.’is  upon  the  basis  of 
actual  Irr  0  j  ucM  c  e- ,  !)ut  they  also  Serve  to  point  out  th.it  in 
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iiuny  situations  the  Comp  tr(j  1  1  ei  has  trtiled  to  (ollov;  fi  i  s  own 
announced  test  of  price,  >;uality,  'juintity  an-J  delivery. 

Rather  than  follow  this  lest,  which  is  morc'  tibs olut'-  -in 

liu  aSLirincj  actual  prejudice,  the  Coiii(jtro  I  1  er  appears  in  some 

dccisio!is  to  bo  foilowin-j  a  more  rclativ  test,  oxai.ininfj 

woo  t  her  the  deviation  had  a  significant  ii.'past  a,  on  the 

relative  standing  of  the  bidders.  Whether  tnese  tr-ends 

>-e  r  es  c  n  t  an  overall  shift  in  focus  or  are  liiait'ej  to  tliOir 

t  ...  c  L  patterns  cannot  be  determined,  but  clearly  such  a 

10  la  five  test  of  actual  prejudice  has  broadeno'!  the  range  of 

acceptability  in  certain  areas. 

On  some  occasions,  when  all  bids  have  been  nonrespons i ve 
in  the  same  respect,  ttie  Comptroller  has  pc'rmiltod  the 
agency  to  accept  a  low  nonconforming  bid  in  spite  of  the 
tact  that  ti)e  deviatiofi  might  have  affected  the  price  of  the 
bid.  for  exami'lei  in  one  decision  the  Comptroller  found  a 
bid  acceptable  wriere  a  bidder  had  ((.'presented  that  his 
prices  were  base'J  on  the  rent  free  use  of  Governii.ent  property, 
but  failed  to  coiiform  with  tire  invitation's  regui  remen  ts 
that  in  sucii  cases  the  b'idJer  furnish  evidence  at  the  time 
Of  t- i  d  opening  that  it  tiad  ttie  right  to  use  such  property. 

I.nc  lecisi'jn  wis  based  upon  the  facts  that  if  the  rental  for 


of  the  facilities 

was  add 

I'd  to 

his  bid  tlie 

bidder 

ill  ti  a  V  e  b  e  (*  n  low 

by  mco  (■ 

t.ha  n 

SI  ,0(in,()()0  , 

a  n  d  1 11 

uil  other  bits  ba'i  been  equally  non  r  e  s  pon  s  i  v  e  in  failing  to 
ci,i,,i;rm  with  the  invitation's  Government  furnisheu  property 


requ  M'emon  t.  s  .  Under  the  e  i  re  urns  t  cine  ,  it  w  i felt  thot 
since  noiK'  of  the  '.itfier  liiddt'rs  would  ticivc’  been  prejudiced 
by  dLccptdnce  of  the  bid,  the  low  bidder  could  receive  the 
award.  In  anotlLcr  decisicn.  the  f.  oiii  p  t  f  o  1  1  e  r  found  a  bid 
acci;  table  evm  ♦houqh  it  failed  to  irunply  with  t,i,e  invitation's 
delive'-y  i  eo  u  i  r  einen  t  s  since  all  o'tier  bid.  failed  to  comply 
in  t  e  Sac-e  respect.  1  he  Conipl  ro  1  1  or  advis'  j  the  agency 
that  j  n  d  e  1  tile  ,  i  r  c  u!ii  s  t  a  n  c  e  s  it  .i/iild  icaie  ;,u  the  iiost 

a  V  a  n  l  a  y  eo  u  s  bid  since  none  of  t';,.  oMo:  u^dicr's  would  !•> 
iaeju..iced  by  acceptance.  In  these  decisions  the  CompiruMer, 

;n  effect,  ‘ound  the  bids  acceptable  while  at  the  sa  e  time 
admitting  that  the  deviations  wei  e  material.  In  neit'ner 
case  did  there  appear  to  be  any  concern  tnat  tfie  •'.overnmeii  t 
may  have  deprived  itself  of  the  opportunity  to  obtain  adai- 
ticnal  competition  by  not  rcso  1  i  c  i  t  i  ng  bids  on  th‘-  basis 
wtii  h  award  was  eventually  made. 

In  a  series  of  decisions  involving  option  and  mult ’year 
bidding  the  Comptt'oller  has  altered  his  position  to  one  of 
n.ea  during  the  acceptability  of  the  bid  based  upon  relative 
prejudice  to  other  bidders.  In  both  of  these  situations  the 
invitations  have  required  that  each  unit  price  bid  on  the 
option  or  for  the  multiyear  requirements  be  the  same  as  that 
bid  on  the  base  period.  While  the  general  rule  is  that 
failure  to  follow  such  a  requirement  renders  the  bid  nonrt- 
spGiisive,  jtar'inq  in  19bb  the  Comptroller  gradually  began 
to  ’ocus  on  wii  ether  iijilu’-i-  to  obey  this  r(M|u  i  iM.'inrMi  t  was 
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I’’ r  e  j  u  d  i  c  i  a  1  t,()  nthor  aclu.il  hidcli'r',.  In  tiiat  vi.'ttr  f.he 
Comptroller  peniiittCMl  award  to  n  liiddcr  wticj  violated  ttie  invita¬ 
tion  !".■  buldinn  not  ion  py'.es  tiiqtu-r  'nan  liie  ha  ,<  priec  hut 
who  S''  bid  was  low  on  hotii  tiie  base  and  tiia  option  prices. 

Later  tins  docisiun  v/as  rolie<l  upon  h:  find  a  bid  a  r  c  (;  n  t  i  h  i  e  even 
ttiounii  the  bidder  had  faiii'd  to  i)  i  d  on  a  laultiyear  invitation 
the  same  unit  price  on  each  i  t  oni  tfir  oacii  subs('<iuer' t  yenr  a  , 
retjuir'd  ir,-  t!u'  invitation.  Kesults  in  these  cases  (Icmrly 
indiiate  that  the  Coiiiji  t  ro  11  e  r  in  iiioasurinq  tne  ma  t  e  r  i  a  1  i  t  / 
of  t'li'  deviation  wa  >  strictly  cioicerned  vn' Lii  wtietiier  oLixm' 
a(  tual  bidders  w('r('  prejudiced  by  tbe  devia’ion.  I‘  was  iield 
that  the  deviations  were  i  I'.nia  t  e  r  i  a  1  since  ev(>n  if  -tiiC'  other- 
bidders  had  (1  i  s  reqa  rdcil  the  biddin'i  instructions  their  I  id  , 

I  d  not  have  I'een  lower  tlian  the  doviat'na  bio.  Since  *he 
noi'ivial  advantage  qained  by  uiibalancinq  sc  ..  -  o  ' the  op[;ortu- 
nitv  to  !)  i  d  more  on  the  early  years,  thereby  obtai.iinq  funds 
for  the  t-ntire  life  of  the  contract  which  pot(‘ntially  may 
iie  ri' i  ;i  ves  ted  ,  it  would  afipear  thut  such  a  deviation  does 
a  f  f  I  c  t  prico.  Tti  e  ri' f  o  re  ,  measurinq  the  materiality  of  the 
dr'viatio!'  t.ased  up'On  its  ini['act  upon  the  relative  standinq 
of  till'  bidders  v/oulrt  appoar  to  violate  the  price,  quality, 
quantity  or  do  1  i  v o r  ■/  I I  , 

lb''  do  v(' 1  (.' pmen  t  of  i.ne  rules  ri'qardinq  the 
,1  s  c  "  t.  a  b  i  1  i  t  y  of  .i  ti  i  d  wnu.h  fails  to  acknowl  ('dqe  .in  amend 
i’:''nt  provides  a  vivid  .'xainpile  of  a  shift  tnwurds  a  more 
rr'lative  to',  t  ot  .e  tii.il  p' re  j  ud  i  c(' .  Prior  to  ISIbb  tiie 


L  onip  t  r  u  1  1  0  r  followi'd  a  ‘jtriit  Lust  when  ii.ed  ^  u  r  i  ng  Phe  accopta- 
b  i  1  i  Ly  of  a  bid  whict\  failed  to  ac  know  1  d!  je  an  ainendinen  1.  . 

Where  ttie  bidder  failed  lu  at  know!  edne  any  anietidiiien  t  whith 
had  .11'.  effect  upon  the  prici.-,  gua  1  i  ty  ui  quantity  of  the 
work,  the  failure  to  acknowledge  we'-,  cotr^idered  a  raterial 
C'vi'tiun  -ind  the  hid  was;  rejected  as  no  n  r  es  po  n  s  i  v  e  .  In 
"  ■ '  a  the  Ciniip  Lro  1  1  er  indicated  tor  (tie  first  tiii'e  tiiat  it 
t‘u.  I'lendineii  t  affected  price  in  but  a  tiivial  fashion  tf.er. 
tf.e  ‘‘oiiure  tc  acknowledge  the  aiiieridiiic  1 1  would  corisider-.d 
a  miner  deviation.  At  first  the  Comp  t  ro  1  1  e  r  appli’^'d  this 
do  miriiii'us  rule  strictly,  looking  soley  to  the  anount  of  tie 
pri.e  change,  while  making  no  efiott  to  toiiipare  the  relative 
j  i  g  II  !  f  i  c  a  n  r  e  r  f  the  ciia.ige  to  the  oviall  cost  of  th  work  or  ti 
'itfercMicc  belv,(?eri  ttie  low  .i  no  mxt  '''her  bill.  Later,  in 
a  I'ai',  dccijioii,  the  Comptroller  indi.  fed  concern  not  unlv 
with  the  absolute  value  of  the  change,  but  also  with  wheltier 
•.!■.  f.tilurc  to  a.,  know  1  edge  was  prejudicial  to  other  bidders. 

In  196j  the  Conipt roller  announced  a  specific  test  to 
he  utilized  in  determining  whether  a  failure  to  acknowledge 
an  amendment  was  a  material  deviation.  The  test  was  two 
pi'onged.  first,  it  was  stated  that  the  amendment's  impact 
upon  price  had  to  be  tiivial  in  itself,  but  that  in  no  case 
w  0  u  1  1  a  change  in  (excess  of  $  K  0  0 . 0  n  Ih  ■  considered  do  minimus, 
'ucjal,  it  was  annouiuc'd  tii.it  the  u  n.i  c  k  now  1  e  dg  ed  amendment's 
impai  t  must  also  be  i  n  s  i  g  n  i  f  i  c  a  n  '  wfien  compared  both  to  the 
tu'al  cost  of  the  work  an..!  the  difference  between  the  amount 
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a  ilocision  that,  year  he  dropcetJ  the  first  p>ong  of  his 

earlier  test.  Findinrj  that  tlie  f  a  i  1  m  .■  tu  a  i.  f  i:(jw  1  edy  e  an 

a  1  end-rent  affecting  a  eftange  in  price  in  the  arrjunt  of 

S'3o6.!j0  has  a  minor  informality  lie  announcrd; 

iWeldo  not  believe  tl.at  any  specific  figure 
may  be  determinative  without  reference  to 
the  particular  facts.  In  that  connectiori, 
it  is  our  view  that  whether  the  change 
effected  by  the  amendment  is  trivial  or 
negligible  in  terms  cif  price  must  be  deter¬ 
mined  in  relation  to  the  overall  scope  of 
the  work  and  the  difference  betwc'en  the  low  bids.' 

I-' V  fcj]  lowing  a  test  that  measures  the  materiality  of  a  deviation 

in  relation  to  the  total  cost  of  the  procure mc-nt  and  the 

difference  in  bids  rather  than  a  strict  rule  uf  price, 

quality  or  cjuantity  it  appears  that  in  this  area  the  Comptroller 

is  following  a  more  relative  test  of  actual  prejudice  than 

he  once  had.  At  the  same  time  this  change  represents  movement 

farther  away  from  the  principle  of  potential  prejudice. 

0 b  l_i  ga  t  i  o^n 
Principle  Explained 

A  furtfier  principle  which  appears  to  be  utilized  in 
determining  the  acceptability  uf  a  nonconforming  bid  can  be 
termed  u  principle  of  obligation.  Discussion  of  this  principle 
appears  in  many  of  the  Comp crol 1 er  '  s  decisions.  The  principle 
of  oliligation  focuses  open  the  (iovornment  '  s  ability  to  bind  the 
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bidcicr  upon  jn:ept.ani;e  Lo  ItiouP  Lmiii'.  and  conditions  advertised 
in  til,  invitation.  the  principle  has  been  c/,  pressed  in  the 
t  ■  !  1  cw  i  tuj  terms  ; 

wli'"e  there  is  any  substantial  ijuestion  as  to 
whether  the  bidder  upon  award  could  be  required  to 
perform  ail  of  the  work  called  for  it  he  chose  nc,  t  to, 
the  intpqrity  of  the  competitive  bid  system 
requires  that  the  bid  be  re jet  ted  .  .  .  unless 

the  bid  otherwise  affirmatively  indicates  that 
tiu?  bieder  contemplated  performance  of  the  work 
or  the  item  is  not  to  be  awa  I'deil ' 

The  concept  of  obligation  as  a  lo'inciple  c  icceptabi  1  i  ty 
i  .1  thu:.  j  i  g  n  i  t  i  ^  e  n  1 1  y  different  from  th*"  p  i  i  nc  i  c  1  e  t,  of 
pncMitidl  prejudice  and  actual  prejudice.  While  those 
jM' I  nc  1  p  1  es  are  utili..'<.Hl  in  measur'iiitj  whether  u  deviation  is 
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ul^:tjr  actions  ot  the  bidder  may  have  overcome  the  deviation. 

ojequcntly,  where  an  obligatioii  to  perform  in  accordance 
with  tiir  irivitation  is  fioind  it  does  not  matter  that  the 
bidder's  promise  or  offci'  was  given  in  a  fasrrion  other  than 
that  required  by  the  invitation.  As  the  following  examples 
will  illustrate,  the  Comptroller  appears  to  utilise  the 
ocligatiuii  principle  in  those  situations  where  tlie  bin  as 
submitted  might  provide  the  bidder  with  an  opportunity  to 
"s'Lond  guess  ”  other  bidders  after  bid  opening.  Thus,  the 
nblicjction  principle  appears  to  be  related  to  the  Comptroller's 
'  two  bites  at  the  apple"  rule. 
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Application  of  the  Principle  of  Obi i nation 
One  area  in  which  the  Comptroller  has  utilized  the 
obliyation  principle  is  that  involving  tlie  failure  to  furnish 
a  bid  bond  or  the  furnishinrj  of  a  defietive  ti  i  d  1/ond.  "wo 
cases  serve  to  illustrate  how  the  obi  i  nation  principle  lias 
carved  out  two  ex ci.'p Lions  to  the  qcnei  il  rule  which  requ  ;  i  s 
rejection  for  such  deficiencies.  in  one  decision  the  irivitation 
required  that  eacli  bid  be  accoiiipa  n  i  cmI  Ii  y  ,s  li  j  d  bond  luusanteeing 
tiiat  the  bidder,  if  succc'ssful,  would  exec.utc'  a  paynci.t 
bond.  While  the  bid  bond  submittc'd  by  the  low  bidder 
failed  to  furnisli  such  a  guarantee  it  did  obligate  the 
surety  to  indemnify  file  Government  if  the  bidder  failed  to 
iMi*er  into  a  contract  "in  accordance  with  its  bid."  Since 
the  bid  was  submitted  on  a  bid  fotin  that  required  the  bidder 
CO  furnish  a  payment  bond,  the  Comptroller  reasoned  that 
there  existed  an  obligation  enforceable  by  the  bid  bond 
because  ttie  failure  to  furnish  the  payment  bond  would  be*  a. 
failure  to  enter  into  a  contract  "in  accordance  witti  its 
bid."  Consequently,  the  bid  was  lound  responsive  because 
the  obligation  was  identical  even  though  the  bid  bond  was 
defective.  In  another  case,  even  though  a  bid  bond  was  not 
signed,  did  not  bear  a  corporate  seal,  and  siiowed  the  wrong 
invitation  number,  the  Comptroller  found  the  bid  acceptable. 

This  decision  was  based  upon  the  fact  that  the  bond  was 
Submitted  with  a  signed  bid  which  referred  to  the  bond,  thus 
clearly,  according  to  the  Comptroller's  reasoning,  showing  an 


intent  to  submit  the  bond,  thereby  obligating  the  bidder  to 
its  provisions. 

In  many  decisions  involving  failures  to  acknowledge 
invitation  amendments  the  Comp t ro  1  1  e i'  also  appears  to  be 
applying  an  obligation  principle  to  determine  a c c e p ta b i 1 i ty . 
While  the  g  u  n  c  r  a  1  rule  is  that  t  h  e  f  a  i  1  u  »■  o  to  acknowledge  a  n 
amendment  affecting  a  material  change  results  it,  bid  rejection, 
the  Comptroller  through  a  series  of  decisions  has  created  a 
significant  exception.  The  exception  is  termed  constructive 
acknowledgment.  It  essentially  iirovides  that  where  a  bid  on 
its  face  indicates  that  the  bidder  had  knowledge  of  the 
amendtnent  prior  to  bid  opening  he  is  obligated  to  coDiply 
with  the  amendment  and  bound  to  perform  all  of  its  changes. 

As  a  result  it  is  felt  that  he  is  not  presented  with  an 
opportunity  to  disqualify  himself  after  bid  opening  b/ 
arguing  that  he  is  not  bound  to  perform  in  accordnance  wit  ft 
.lie  amendment.  Applying  this  principle  in  one  decision,  the 
Comptroller  held  that  a  bid  was  responsive,  in  spite  of  a 
failure  to  acknowledge  a  material  amendment,  since  by  bidding 
upon  an  item  which  was  only  listed  in  the  amendment  the  bidder 
had  constructively  acknowledged  the  amendment.  In  another 
decision,  where  tht'  amendment  not  only  resulted  in  a  material 
change  but  also  extended  the  bid  opening  ilate,  the  Comptroller 
found  con  s  t  r  u  c  f  i  V  !•  a  i  k  now  1  edgmen  t  arid  an  obligation  t'l 
perform  all  of  the  changes  in  the  amendment  since  the  Iridder 
submitted  his  bid  bearing  the  new  bid  opening  date  established 
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b>  the  amendnient. 

In  certain  situations  the  failure  to  submit  a  bid 
sample  as  I'cquired  by  the  invitation  may  be  a  sufficient 
c.uise  for  rejection.  However  applyine  the  obligation 
principle,  the  Comptroller  has  found  such  a  failure  to  be  an 
;  ;:;:iia  ter  i  1 1  deviation  in  certain  situation...  for  example,  in 
ore  re;  cut  drc  is  ion  it  v.  a  s  held  the  L  since  the  invitation's 
s  p  e  c  i  f  i  c  a  t  i  a  f)  s  adet;uatel  /  set  forth  tne  Go  ve  r  reae  n  t  ‘  ^  requirements 
and  the  bidcci  had  l)id  in  a  i,  cor  da  iice  with  the  spec  i  t  i  ca  ti  or  s 
hf  w;s  olidated  to  p  rfotin  in  a  c  c.  u  I'd  j  nee  with  tt’O'  invitation 
Ml  spite  of  Ills  failure  to  turnish  the  bid  sample. 

ilecisions  invol/ing  Ciibigur.ns  bids  fur'tio-r  illustrate 
ail  Heat  ion  bhe  cbiiijation  principle.  ThC'  general  rule 
tsliowed  by  the  Comptroller  is  that  where  a  fid,  as  submitted, 
is  ,.ipablc‘  of  being  reasonably  unli'rstood  in  more  than  one 
possible  way  then  it  is  (unsidered  ambiguous  and  must  be 
I'ojcvled  as  non  res  pons  i  ve  .  The  rationale  foi  rejecting  such 
.1  bid  is  that  since  the  contractino  officer  would  be  torced 
to  inquire  after  bid  opening  what  the  bidder  intended  the 
•'idder  would  be  provided  with  an  opportunity  to  modify  his 
bid  after  opening.  Where,  however,  ttie  bid  on  its  face  is 
capable  of  but  one  reasonable  interpretation  and  this  inter¬ 
pretation  complies  with  the  requirements  of  the  invitation 
the  Comptroller  has  held  that  the  ambiguity  does  not  require 
r  e  j  ('  c  M  0  n  since  upon  a  c  c  e  p  t  a  n  c  e  the  b  i  d  tj  e  r  w  c;  u  1  d  !  >  e  obligated 
to  :  rform  in  accordance  with  tite  in.' i  tat  ion. 


As  subscquL'ii  r  discussion  will  i  1  I  u  s  t.  r  u  t.  f- ,  Mii.-  Coniij r  s  1  1  o 
often  appt'ars  to  reacii  quite  a  distani.e  lu  f  i  n  I  ttie  existence 
of  an  obliyatiui;.  Cei'tainly  (he  mer<'  t.n.t  ''lat  ttie  Cor^  p  t  n  I  '  e  r 
states  th.it  there  is  or  is  not  an  ohliyation  eons'sterit  i  t  h 
the  terms  of  ttie  invitation  does  lo.t  n.ean  triat  a  u  t  un:,;  l  i  i;  i  1  1  y 
the  same  decision  would  hr-  re.icheil  in  any  s  u  t' so  ;  jf.  n  t.  c.  iurt 
pi'oceed  i  ngs .  In  many  decisions  a  str-ong  arijument  could 
be  made  that  such  an  obligation  d  I  :  n  / 1  e  ^ i  .  ‘  . 
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a  c  c  '  t  d  C  i  1  i  t  y  has  varied  deeoiidinn  uenn  t.Pf'  of  the  require- 

P'e’it  frnm  whic!.  a  bid  has  deviated.  This,  in  torn,  has  re:,ultc-d 
crt'ation  r)f  several  diverse  area  ,  of  i.  i  '  responsiveness. 
Ifitiiii',  each  these'  areas  there  has  developed  an  elaborate  rule 
st'U'  turc  to  ouaoe  the  materi  .lity  ot  deviations.  Thi^,  chaijter 
w  11  ex.a:pinG  of  the  priii'ary  area'-,  of  bid  responsiveness  witi; 

a  1 '■  w  towards  p.otii  illustratinn  mum  /  of  the'.e  rules  and  nnv/  these 
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Offers  of  C'iff'irino  Producis  or  hei'vices 
Clearly  any  invitation  reouirornent  pertaininrj  to  the 
pi  .uJuct  or  service  to  lu.  furnished  mav  b('  '.ufficient  to  deter 
prospective  bidders  from  liiddinr;  who  I'light  bid  on  a  differe'  t  pro- 
siuct  or  sofvicr.  Cori  s  ouuc  n  1 1  ,  an  award  t<n  a  bid  ufferinq  a 

ureduct  or  snrvice  deviatinn  from  tlifi  ri'o  u  i  r  ernen  t  s-  of  the  invita¬ 
tion  '.vuiild  violate  the  pirinciple  of  potential  prejudice  and  the 
i’-ror  i-r.uje  to'.t.  While  aenerall/  in  this  .irea  the  Cos'p t ro  1  1  or 


b'l 


r  II  April;  iwo 


I  nOTNOTP’ 


1.  I  .  j.,  ''.CO  t  t-Gr  i  f  f  i  n  ,  Inc.,  Com\, .  Gon.  Dec.  R  -  1 ';05  3  , 

7  9-1  C  P  D  '  "j  3  (1  979  );  P  u  >'  n  s  l  1  e  r  t  r  o  n  i  c  Security  Services,  Inc., 

Coiiip.  Gen.  l  ec  .  R-19131?,  79-1  (, PD  *.  1  (19/.'3);  P n  v  i  r onne n  t a  1 

Cond  i  t  i  onei", ,  i  tu  .  ,  Comp.  Gen.  Dec.  li-l»R6  3  3  ,  7  7  -3  CPD  *'  166 

(  1  '' 7 '  I  ;  Davisville  Construction  Co.,  Coi'ip.  'leti  .  Dec.  I! -  1  90080  , 
7:’-.'  riM'  •  4  96  v;  97  7  ). 

2.  liartwick  ConstrucMon  Corp.,  Comp.  icn.  Dec.  3-18284  1, 
7  - 1  C  P  0  •  118  (19  7b). 

3.  b.o.,  roller  v.  Saint  Paul,  22  3  Minn.  J.8b,  V6  Il.W.Zd 

340  (1947);  terminal  Construction  Corp.  v.  Atlantic  County 
Sewerage  Authority,  67  K.J.  403,  341  A. 2d  327  (1975);  Hillside 
V.  Stern  in,  2  5  D.J.  317,  136  A. 2d  2  65  (1957  );  George  Harms 

Construction  Co.,  Inc.  j.  1.  incoln  Park,  161  N.J.  Super.  367,  391 
A.;\i  9  60  ;n73). 

4.  Seiler  v.  Saint  Paul,  223  Minn.  3  76  ,  3;  6,  26  ’,'.7.'. 2d 
■■ -j,  8.1  (  1  9.'!  7 )  (  empha  s  i  s  supplied). 

5.  See  Terminal  konst  ruction  Corp.  v.  Atlantic  County 
ivwir.igp  /vutiiority.  6/  N .  :  .  4  03  ,  34  1  A.2vl  32  7  (  1  9  /  5  );  Hills'de 

Merniti,  25  D .  I  .  31',  TU  A.  2d  265  (  1  957  ).  In  Hillside  tne 

Supr-c'Me  Couit  of  New  Jersey  stated; 

In  tn'  f  i  e- 1  d  it  is  t'.;!t('r  to  IcMVf  the  door  tightly 
cl.'.;nd  tii.in  fo  i.M'rmil  it  to  i>o  ajar,  thus  necc"  itating 
f  c,  t  ev  (' r  mo  ro  in  such  rases  speculation  <i  s  to  whether 
or  n.'t  it.  vni  s  (Hirposelv  I  (*  f  t  that  way  ....  'Oiiy  l^y 

t  li  i  s  a,  proa  eh  can  the  d  .'j  s  i  ra  b  i  c  prijtection  be  afforded 
to  tne  t a X I? a y e r s  .  .  .  . 

Id.  at  .12-3,  136  A. 2(1  at  27  0  .  Fhc  Cumjjtroller  General  has  also 
indicated  concern  that  the  accei'tanio  of  a  n  n  r  t  pon  s  i  v  o  bid 
I'iiciit  lead  tn  uncertainty  in  subse(|ueri  t  procu  rcuiien  ts .  47  Comp. 
Gen.  4  (1967). 

6.  Union  Carbi<lc  (orp.,  56  Cuirp.  Gon.  487,  491  (  1  977  ). 

7.  Hillside  v.  Stornin,  25  N.J.  317,  136  A. 2d  265  (1957); 
Georoe  Har.ss  Construction  Co.,  Irn.  v.  lincoln  Park,  161 

U.j.  Super.  367,  39  1  A.  2d  960  (!97:3). 

8.  Terminal  c  on  s  t  rue  t  i  on  Ciirp.  v.  Atl.intic  County 

...■.■.nrane  Authority,  17  .  d  .  40  1  ,  4  1  2  ,  34  1  A. 2d  3  2  7  ,  1  3  1  -  3  3? 


64 


Con  St  rue  tint!  Lo.,  Ine.  v.  Lincoln  I'firL,  161  f. .  J  .  uper.  '^67, 

391  A. 2d  960  (  1  9  78  )  (  fa  i  1  urc  to  submit  s  toe  (:  tic  i  der  '  s  disclosure 
s  ta  toiiien  t )  . 

21.  L.  Pucillo  &  Lons,  I'w  .  v.  ''layor  of  'lev;  Milford,  73 

N .  >1  .  349  ,  37  5  <,.2d  602  (  1  9  7  7  );  /flliim-f  f.  ku(.‘hl  Co.  v.  Rd.  of 

Iriistees  of  vclio()ls  for  Industriai  Idoiacion,  85  11 .  ,J .  5uper. 

4,  203  2. 2d  410  (1961).  Tiiis  approach  has  also  been  taken  by  the 
ap. "011'^'  Court  of  Minnesota.  Suttor  v.  Of.  Paul,  2  34  Minn.  2 63, 

48  li.W.2d  4  36  (  1'.'51);  Co  lie- r  ;.  haint  P.iui,  2  2  3  Minn.  376  ,  26 
h.W.23  835  (1947). 

22.  River  Vale  v.  H  .  .1 .  Lonpo  (.  on  s  l  nat  t  i  or  Co.,  Inc.,  127 

N.J.  Coper.  207  ,  31  6  A.  2d  7  37  (  1  '•  7  4  )  ( ii  j  r1  bond  su  bis  i  tied  as 

security  in  lieu  of  certified  (heck);  Tov;nship  of  Hanover  v. 

I  n  1 0  r  na  t  i  ona  i  fidelity  Insurance  Co.,  122  N..J.  Super.  544,  3C1 

.  2  ;l  1  63  (  1  97  3  )  (hid  bond  siibmitt<>d  in  .in  amount  of  $1  2,000  in- 

tead  of  $13.  ■'■■8  5  as  r('r|uired  liy  i  n  v  i  t<i  f  i  on  )  ;  P.  Michelalti  . 

.jons,  Inc.  V,  Boiouqh  of  fair  Lov;r.  ,  56  *1 .  J  .  5iJ|)er.  1  90,  152  A.  2d 

3c  9  (  1  9  59  )  (  uncer  t  i  f  1  ed  chi'ck  submifted  instead  of  certified 
ciicck  as  required  by  the  invitation). 

23.  See  iermin.il  Construction  (.orp,  v.  Atliinlic  County 
Seweraqe  Authority,  67  N.J.  403,  341  A. 2d  327  (1975). 

24.  [iryan  Construction  Co.  v.  lid  of  Irustees  of  Montclair, 
3 ;  h.J.  Super.  200,  106  A. 2d  303  (1954). 

25.  Inter, .tate  Power  Co.  v.  fjirbanks,  Morse  &  Co.,  194 

Minn.  110,  5  9  N  .  I  .' .  691  (1  9  35). 

26.  L.d.,  38  Comp.  Gen.  1  31  (  1  958  )(l’id  conditioned  upon 
receipt  of  pro.jress  payments  found  nonrospons  i  ve  since  any  re- 
s.’ifinq  contrict  would  not  be  the  s.imi  as  that  offered  to  all 
bidders  on  i  c  .  ripe  t  i  t  i  ve  b.i  s  i  s  )  ;  31'  Comi...  Gen.  1  36  (1  957  )(bid 
conditioned  on  receipt  of  another  contract  u  i  e,i  c  c  e  p  t  a  b  1  e  as  re¬ 
sult  of  acceptance  would  be  that  all  prospective  bidders  wore 
not  in  a  position  of  (.‘quality);  19  Comp.  Gen.  4  50  (  1  9  3  9  )  (  i  n  d  i  c  a - 
tiiiq  that  an  award  to  0  (('nditioned  hid  results  in  a  contract 
nut  .■ffered  to  all  bidders);  13  Comp.  Gen.  1  f.Ai  (  1  9  3  3  )  (  s  ta  t  i  n  g 
tnat  bids  conditioned  u['on  receiving  terms  and  conditions  not 
offciU'd  to  all  bidders  (annot  b('  accepted  as  resultant  cor;  ract 
would  incorporate  terms  not  offered  as  a  basis  of  competition). 

27.  17  Comp.  Gen.  5  54  (  1  93'i). 

28.  Id.  at  559. 

29.  15  Comp.  Gen.  107  (1935). 


(  i  9  7  5  )  (  e  111  p  h  a  s  i  s  s  u  p  p  1  i  e  <1 )  . 


9.  E .  (j .  ,  Urbany  v.  Iowa,  Mb  1  ow  i  ?17,  197  11 .  W .  852  (  1  91  6  ) 

ililiside  V.  Stcrnin,  25  N . .  317,  136  A. 2d  2C5  (  1  957  );  Albert  F. 
iluehl  Co.  V.  Bd.  of  Trustees  of  School'.,  for  Itidustrial  Education, 
8  5  \.J.  Super.  4  ,  203  A.  2d  4  1  0  (  1964  );  IntiM'tia  ti  ona  1  Motor  Co. 

V.  Mayor  of  Plainfield,  96  ri .  J .  L .  364,  lib  A.  39  1  (  1  921);  Case 

V.  Trenton,  76  N.J.L.  696,  74  A.  672  (1909). 

10.  E  .  (j .  ,  L.  'Micillo  A  Sons,  Inc.  v.  Mayor  of  New  Milford, 

7.3  N.j.  349  ,  3  7  5  A. 2d  602  (  1977  );  lerminal  Construction  Corp.  v. 
Ctlaiitic  County  Seweraoe  Authority,  67  N.C.  403,  3tl  A. 2d  327 

('1  9  75  );  Hillside  v.  Sternin,  25  N.J.  317,  136  A. 2d  265  (  1  957  ). 

11.  E.g.,  1.  Pucillo  &  Sons,  Inc.  v.  Mayor  of  New  Milford, 

7^'  N.J.  34  9  ,  37  5  A. 2d  602  (  1  977  );  George  Harms  Construction  Co., 

Inc.  V.  Lincoln  Park,  161  N.J.  Super.  367  ,  391  2d  960  (  1  978  ). 

12.  For  examples  of  decisions  in  wiiich  courts  have  applied 

a  Cairror  image"  test  while  discussing  actual  prejudice  se_e 
Ccller  V.  Saint  Paul,  223  Minn.  385,  ?.<’  N.W..''d  840  0  947  )';" 

Ver  :inal  Construction  Corp.  v.  Atlantic  Count/  Sewerage  Authority 

67  N.J.  403,  341  A. 2d  327  (1975);  Albert  c .  Ruehl  Co.  v.  5d.  of 

Tru lees  of  Schools  for  Industrial  Fduca!,  ion  ,  85  N.J.  Super.  4, 

2C3  A. 2d  410  (1964). 

!3.  1  .  ij .  ,  Sutton  V.  St.  Paul.  234  Mir.  n.  263,  48  N.W.2d 
43b  (1951'i,  L.  i'ucillo  6  Sons,  Inc.  v.  Mayoi  o  1  New  Milford, 

73  N.J.  349,  375  A. 2d  602  (1977). 

14.  4  Op.  Atty.  Gen.  334  (1844). 

1 .  13  Op.  Atty.  Gen.  510,  511  (  1  87 1  )  (  ei:i[)ha  s  i  s  sui.pl  ied). 

16.  76  N.J.L  .  696  ,  74  A.  672  (  1  909  ) . 

17.  Bryan  Construction  Co.  v.  Montclair  5d.  of  Trustees, 

36  N.J.  Super.  200,  106  A. 2d  303  (1954). 

13.  25  N.J.  317,  136  A. 2d  265  (1957). 
id.  Id.  at  329,  136  A. 2d  at  271. 

20.  1 . .  (J .  ,  L.  Pucillo  N  Sons,  i  nc  .  v.  Miiyor  of  New  Milford, 

7j  N.J.  349,  3  7  5  A. 2d  60.'^  (  I  9  7  7  )  (  f  a  i  i  u  r  e  to  suhniit  bids  on  all 

oeguited  options  f  ouiit\  to  i.oiis  t  i  lii  ti.'  material  deviation  since 
rogu  i  remen  t  way  h.ive  deterred  prosprei,  t  i  ve  liidders  f  rosi  competing) 
lenniiiil  Construction  (. orp.  v.  Atlantic  County  sewerage  Authority 
6/  .  J  .  'ICd,  34  4  A.  2d  127  (  1 ')  /  g  )  (  t  a  i  1  u  r  e  to  pre',  ent  approved 

a  1  f  1  rii.a  t  i  V  e  ai.tifin  plan  as  regn  i  r.-n  Iw,'  invitation);  Georga  Harms 
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quantity.  30  Ooiiip.  Gfti.  1  79  (1950  ).  -'resently  the  test  in- 
rjljdos  deviations  having  an  impact  on  delivery  requ  i  r  einen  t  s . 

OAii  ;'-'5  05  ;  FPR  1-2.409. 

35.  4^  Comp.  Gen.  321.  324  (1960). 

3o.  Ilio  Comi’trol  1  tM'  appears  to  recognize  that  these  four 
ai.  1'.  at'i.'.i  ,  are  interrelated.  Comp.  Gen.  Dec.  B-  1  66333,  /April 
2  3,  M  6  9  ,  U  n  p  u  1) .  (  i  n  tli  c  a  t  i  n  g  t  li  a  t  it:  is  inconceivable  that  a  d  e  - 
viati  n  could  have  a  t!'ivi<il  effect  solely  on  price  and  not  qual- 


r .  f  I  .  ,  41  Comp.  ■:'ie:i.  /HQ  (I'JGl).  The  Comptroller  sel- 
d.f  d'scim'.sos  why  the  acceptance  of  a  bid  contaifiing  these 
deviations  would  be  prejudicial  to  other’  bidders.  For  a  clearer 
•iianation  of  the  principle  of  actual  prejudice  and  why  devia¬ 
tions  iiiipii.  t  i  fi'i  the  (irice  ot  a  bid  are  mater  ial  see  20  Op.  Atty. 
Cen.  49b  (  i 392 )  ( I  a t moss  of  competition  requires  that  bidders  be 
■i.bjert  to  the  same  tcrins  md  conditions  as  to  matters  affecting 
the  a'iuunt  of  openditure  required  to  be  used  in  performing  the 
’c!itra..t);  King  v.  Alaska  Sta'.e  llousimi  Authority,  512  r.2d  HH7 
'Aia'.,k,.  1  97  3  )(to  be  aiatC't  ial  a  var  iance  must  result  in  s  bidder's 
.ibilitv  to  bid  on  an  unequ.i  I  basis);  Cader  v,  Cinrp,  35  Hel.  Ch. 

!  ;'i  A. 2d  ,5nf)  (1994),  aff'd,  39  Del.  Ch.  39,  129  A. 2d  499 
(liodlfto  tre  I’latorial  a  deviation  '.'ust  relate  to  an  clement 
cn:  idered  in  fixing  the  amoiitit  of  Irir  bid  so  as  to  imovide 
til’  1  iddor  witti  an  advantane  in  <  om:  c- 1  i  t  i  on  )  ;  t'ascoe  v.  Barlus., 
/■•/  Mirrt.  .M  3,  22  9  l'l.W.2d  506  (  i  92o  )  ( a  c  tua  1  prejudice-  exists  when 
(1  i  a  1 1  0  n  iffects  amount  of  bin  Ltrereby  providing  a  bidder  and 
ad/atita-]e  not  allowed  to  other  bidders);  Albert  F.  RuelM  Co.  v. 
i-,d .  of  Trustees  for  Industrial  fduc.,  25  N  . -,j  .  Super.  4,  '0.-  A.  2d 

M (  1  964  )  (  CO' pet  :  t  i  ve  advantage  ar  i  si*  s  when  bid  deviation  per- 
its  bidder  to  <ivoid  expenses  others  would  have  to  incur). 


JH.  16  Coi:ii  .  uon.  6b  (  1  936  )  (  f  a  i  1  u  re  to  subi;;it  b  i  H  wiinple); 

lb  C(}''ip.  Gen.  107  (  1  93b  )  (  f  a  i  1  u  re  to  furni‘'Ji  descriptive  data); 

14  b'erip.  305  (  1  9  34  )  (  fa  i  1  u  re  to  submit  hid  bond). 

39.  The  Comptroller  first  took  the  position  that  the 
failure  to  submit  .a  bid  bond  was  an  immaterial  deviation  in  a 
derision  in  1928.  7  Cojnp.  Gen.  568  (1928). 

40.  Kvj..  Hillside  ./.  Sternin,  25  N.J.  317,  136  7,. 2d  265 
1  957  i  (  hr.  1  d  1  no  that  the  failure  i.o  furnish  a  certified  check  as 

b  i  (!  security  constituted  a  material  deviation  as  inter  alia  the 
r  L  pu  i  remen  t  mi  v  have  been  s  u  f  f  j  o  i  on  t  to  deter  p  r  os  pec  t  i  ve  "b  i  d - 
1 e r  s  f  re'  b i dd  i  n n  )  . 

41.  K  ..or.'p.  l.-n.  40;  (19:t.;,  1”,  Comp.  Gen.  30b  (1934); 

’  Lr..p.  f'uMi.  but.  (IH,':'). 

3  .  ■’  1  oirp  .  lien  .  '^.68  (  1  n';:;  )  . 

li.  14  Comp.  oM!.  305  ,  308  (;"i34). 

44.  ;.  1..  38.  Gen.  532  (  1 '359  )’ p  rocu  remen  t  decision 

citino  to  d'-'C  1  s  i  or.s  involvinq  Gov.M'iiipent  sales);  26  Comp.  Gen. 

49  (194  6  )  (sales  dt'cision  citino  to  decisions  involvinq  Government 
p  ’’0  r  u  rc‘  -  CM)  ts  ;  . 

4  5.  26  l  u  m  r' .  •'I  e  n  .  49  (  1946  ). 

4  fj .  3  7  Comp.  Gen.  293  (  1  95  7  ). 

4  'f .  7  ^  (.)  m  p  .  Gen.  5  6 .8  (  1  928). 

U.5.  31  Comp.  Gen.  20  (  1951). 

49.  1(5  Comp.  Gen.  493  (  1  936  ). 

50.  Id. 

51.  31  Comp.  Gen.  20  (1951). 

^2.  18  Comp.  Gen.  532,  535-536  (1955). 

53.  43  Comp.  Geii.  263  ,  270  (  1  963  ). 

5  .  4  ;>  L  om  p  .  Gen.  349  (1  96  6  )  . 

55.  40  Coi-p.  Gen.  2  79  (I960'.  See  also  34  Com[(.  Gen.  364 

(1955). 

56.  A8L  General  Systeiiis  Cotp.,  54  Com);.  Gen.  47  6  (  1  974  ). 


(lOiUM'ai  lui';  foiitiJ  bids  unacceutat)!  c  whcro  the/  have  deviated 
from  s'^’c  i  f  1  ca  t  i  OP  requ  i  renonts  ,  tfic  bo'  is  fur  decision  has  teen 
dctutil  rather  t*"an  I'OtC'iilial  projudic  .  This  fact  is  a|j(jarc'it 
tjoth  ^roii'  aecisinns  is  whicf;  deviatin',  bids  fiave  hren  found 
a  c  (.  t  ;>  ti  b  1  V'  and  ii  d'ci',  ions  it.  v.''cirn  ■  n-  sm|i  s  r  u  1  i  C' r  iias  indicated 
til  at  award  was  i  nine  nr.  i  s  s  i  b  1  c  . 

Roth  major  procurement  requ  I  a t  i  ons  contain  orovisions 
ad.Jtwssing  those  types  deviations.  DAP  ?-404.?(b),  for 
e  ample,  provides  for  tiie  rejection  of  any  bid  that  does  r.ot  con¬ 
form  to  the  specifications  contained  in  the  invitation.  While 
this  section  appears  to  establish  a  virtual  mirror  image  test 
Tor  mcasurMig  materiality,  when  it  is  read  i  ri  conjunction  with 
the  "linor  irregularities  and  informalities  sectiori  of  the  reau- 
laticns,  whicii  establish  a  price,  quality,  quantity  or  delivery 
test  for  measuring  materiality,  there  would  appear  to  he  some  room 
for  [lerm  i 'o  s  i  b  1  0  variance; 

AtjeriCy  Discretion 

What  st.inds  out  mo-,  t  clearly  in  this  area  is  the  extent  to 
iWiich  the  Comptroller  appears  to  defer  to  decisions  of  the  con¬ 
tracting  officer  and  agenev  technical  personnel  relating  to  the 
mat' reality  of  devi.itions.  From  a  pragmatic  point  of  view  this 
would  appear  to  be  understandable  since  the  agency  is  best  able 
to  d'.ti-rmine  what  its  needs  are  and  hi'cause  the  agency  possesses 
t*:e  technical  expertise  to  determine  the  impact  of  the  deviation. 
(In  tile  other  hand,  such  a  position  would  appear  to  be  contrary 
ts  advertised  [irocurcment '  s  objective  of  avoiding  th''  potential 


for  fovoritisn  by  curtailinij  the  discretion  oh  public  officials 
chargt.'d  with  the  duty  to  award  public  contracts.  In  either  event, 
the  Comptroller  has  etiunc  i  a  ted  the  ratiimale  for  this  deference 
i  n  th.e  f  ol  1  ow  i  nq  terms  : 

Clearly,  the  distinction  betv/oen  minor  and  material 
variances  must  depetid  not  only  upon  the  type  of 
equipmc'iit  being  procured  but  also  upon  the  cir¬ 
cumstances  in  which  the  equipment  will  be  utilized, 
including  such  considerations  as  the  importance 
of  continuous  operation,  the  availability  of  spare 
parts  and  maintenatice  services,  and  similar  factors. 

Since  this  information  is  peculiarly  within  the 
knowledge  of  the  a  d  tr  i  n  i  s  t  r  a  t  i  v  e  agency,  it  is  proper 
ihat  the  officials  of  that  agency,  should  exercise 
a  reasonable  den  rep  of  discretion  in  determining 
what  is  minor  <ind  what  is  not.-' 

Thus,  while  a  con  tract  inn  officer's  discretion  to  make 
an  a'.'.mrJ  to  a  nonresjions  i  ve  bid  is  limited,  ii  i  s  decision  in 
determinifia  wb.ether  a  particular  deviation  from  the  specifica¬ 
tions  is  material  is  accorded  nr  eat  weight  tjy  the  Comptroller. 
Moreov':'r .  sui-porl  for  the  opinions  of  anency  technical  experts 
i  ;  s  ‘.eon  shown  as  lonn  as  the  opinions  seemed  reasonable  in  spite 

of  the  fact  tiiat  divergent  opinions  of  technical  experts  were 

u 

bro.jht  to  the  Comptroller’s  att(‘ntion. 

This  annouT’.ced  policy  of  deferring  to  agency  decisions 
reqardinq  materiality  cat:  be  viewed  as  Treating  a  presumption 
tlwit  the  deviation  is  or  is  not  material  depending  upon  the 
agency's  position.  The  Comptroller  has  indicated  that  an 
acoficy's  decision  when  determination  involves  technical  or 

scientific  factors  will  not  be  overturned  unless  the  protestor 
can  establish  by  clear  and  convincing  evidence  that  the  agency 


7? 


or  red,  thiif  t.  hr'  actions  of  tho  contractinq  officer  wore  arbi- 
trary  and  ca  :;r  i  c  i  oos  or  tiiat  there  was  a  vicilotion  of  the  pro- 
curer'cnt  statutes  and  requ  1  1 1  i  ons - 
Agency  filL'Ction  not  to  Award 

Whore  th(?  aaency  has  fuurid  the  t' i  d  unacce;,  ta  t  1  e  ,  indicating 
t^at  CL>'tair.  specification  requ  i  rofien  t  s  were  essential,  the 
Con'ptrollor  has  generally  upheld  thi-  agency's  determination  and 
if,  many  decisions  found  the  bid  none  espons  i  ve  witiiout  discussion 
of  the  deviation's  impact  upon  price,  nuality,  quantity  or  deliv¬ 
ery.  Where  the  reouireniont  has  been  essc'ntial  to  the  agenc/  any 
deviation  from  it  has  bec-n  sufficient  to  render  ttic  bid  nonreepon- 
sive  even  where  it  appeared  that  the  deviation  had  hut  a  trivial 
:  f  f  t  ‘  t  on  i)  r  i  c  e  ,  quality,  quantity  <) r  delivery. 

One  confusing  asjiect  of  the  Comptroller's  decisions  sup- 
porting  an  anency's  determination  to  reject  a  1)  i  d  is  created  by 

the  fact  that  in  other  decisions  the  Comptroller  has  focused 

1  - 

upon  the  effect  of  tiie  deviation  upon  price  or  quality.  In  one 

procurement,  for  example,  the  Comptroller  concurred  in  an  agency's 

determination  that  a  deviation  was  material  where  the  bid  offered 

caper  from  a  single  sheet  of  paper  instead  of  white  wove  paper, 

since  it  was  felt  that  the  deviation  had  a  direct  effect  upon  the 

]  \ 

quality  of  the  product.  In  anotlier  case  ttie  Comptroller  found 
a  bid  nonresponsive  where  it  o^fc'red  a  product  in  container  sizes 
larger  than  those  required  sinep  il  was  felt  that  this  manner  of 
pf  r  f  0  rma  nc  e  cost  less  and  woiild  provide  the  bidder  a  competitive 


culvaiitage.  Thu  conclusion  to  be  drawn  fror”  these  decisions 

ii  tliat  when  affirming  an  aaency's  dec.  is  ion  to  reject  a  bid 

offering  a  nonconforming  product  the  ('omptrol  1  er  will  apply 

the  or  ice,  guality,  quantity  or  delivery  test  when  the  deviation 

ha'.  >1  n  obvious  impaert  upon  one  of  these  c  ha  r  .1  c  t  e  r  i  s  t  i  c  s  .  A 1;  sent 

such  an  impact,  the  decision  will  he  based  upon  li.c;  fact  ‘'nat  the 

r  e  pu  i  r  L-me  n  t  is  essential  to  the  aaency's  nec'ds. 

A.v.ard  to  a  Nonconforming  Bid 

Where  the  acieucy  has  elected  to  isaco  an  award  to  cion- 

conforming  bid  the  Comptroller  iias  applied  thu  test  of  price, 

quality,  (Quantity  or  deliveary  in  P'easurinq  the  rwa  t^^r  i  a  1  i  t  y  of  the 

deviations.  When  it  has  been  determined  that  the  deviation  had 

no  impact  uoon  any  of  tiiese  charac  ter  i  s  t  i  cs  the  Comptroller  has 

u : ) h e  1  d  the  agency's  decision  to  a  c n  c' p t  the  deviating  bid. 

On  tiie  other  hand,  vchi're  it  has  been  felt  that  tiie  deviation  had 

cl  r.  impact  upon  I'ricc  or  quality,  the  Comptroller  has  found  the 

I  •• 

'(•viatis'n  material.  One  such  case  involved  the  solicitation  of 
;  ids  to  furnisii  a  plant  growth  chamber  complex.  Tfie  snecifica- 
Liors  r(.'quired  that  the  internal  chamber  dimension  be  no  less 
that:  8  feet  wide  while;  the  lov/  bid  offered  a  chamber  6  inches 
less  in  width.  In  f.inding  the  award  improper,  the  Comptroller 
‘■eld  that  the  deviation  -was  nirjterial  because  it  affected  the 
(juality  and  I'ricp  ot  the  iten  being  (irocured.  In  another 
decision,  t^e  Comptroller  overturned  an  award  where  a  bidder 
o‘'f(‘red  a  paper  cutter  that  fail'd  to  conform  to  various  diiiien- 
ion  renu i remests  listed  in  the  invitation.  In  so  doing  the 


l^ 


Comptroller  oii;  i;  hn  s  i  ?  ed  the  th<it.  the  deviation  pormitt''d  th‘- 

I'iddor  a  cost  savinqs  in  preparinn  iii  s  hid  si  rice  the  item  he 
offered  v;as  les,  expensive  to  manufacture.  Under  those  circum¬ 
stances  it  was  felt  t.hat  the  bidders  wer*'  net  coii.|j.''t  i  no  upon  an 
equal  footing. 

While  such  decisions  are  not  inconsistent  with  a  mirror 
imac'  test  sir.ce  thr-y  apply  an  actual  prejudice  principle  to 
find  nonconf  ormi  nu  bids  urw...  ccG[)ta  tl  <  .  other  decisions  indicate 
tiat  in  the  ab'ence  of  actual  prejudice  the  Comptroller  wili  find 
a  nu-'conf  ormi  fu]  b  i  il  acceptable  as  long  as  it  appears  that  it  will 
me''t  the  Government  '  c  essential  requirements.  These  decisions 
e.ta  Mish  that  actual  prejudice  has  been  the  exclusive  test  used 
'snasa'c  ma  t(.’r  i  a  1  i  t  >  .  Illustrative-  of  this  fact  are  decisions 
in  wi:ich  the  Cc.  ap  tr  o  1 1  er  tas  found  bids  nffeririq  nonconfor”' i  ng 
products  acceptable  where  it  appeari-d  that  the  product  offered 

i.  ■ 

e';-c'-eded  tiie  requirements  listed  in  the  invitation.  In  one 
'.Ifcision  an  agency  was  advised  tt^at  they  were  in  error  to  reject 
a  til  0 f  f  (' r  i  n q  cream  in  1/2  pint  containers  rather  than  the 
''equired  pint  containers.  The  basis  for  decision  was  that  1/2 
;■  i  n  t  containers  wc-re  •  essential  to  the  Government  and  that 
tir'y  were  P'oro  r-  m  .  .  p  than  the  pint  containers.  As  a  result, 
it  v/as  fe-lt  that  the  bidder  had  not  obtained  a  competitive 

1  O 

advantage  over  other  bidders. 

A  more  recerit  decision  confirms  that  the  Comptroller's 
^f'st  of  materiality  in  tl;is  area  has  been  actual  prejudice.  It 
also  illustrates  that  there  has  been  a  concern  that  the  Govern- 
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int.Mit  's  os''.ontial  rctiu  i  reniiMi  t''j  !;(.>  ;iift  at  1,he  lowest  [.ric''.'  regard- 
of  nonconfor'in  i  ty .  The  cioci'iion  iiivolvod  the  procurement 
of  i  large  roli  tlatv.-'rk  ir"iicr.  ilie  invitation  reguired  that 
tile  irorer  hav'  a  hatid  crank  to  normit  the  machine  to  operate  in 
ri'verse.  ili'  the  1  ov.'  hidder  offered  a  [product  without  a  hand- 
».  racl  ,  ta-oi  noon  the  facts  t.at  the  aoency  indicated  that  tne 
'■■cairement  was  nonessentia)  and  that  tise  failure  to  offer  the 
tia  nd  crar'r  ijad  a  "de  mi  n  imuc "  effect  on  price  and  quality,  tiie 
Ce!-ii  f  )-,,i  1  1  t  r  neld  that  tfu-  low  hio  'ould  be  accepted  in  cpit" 
cf  its  n  0 c  0  n  f  0  ri"  i  ty  . 

Ponditioned  and  Contingent  Bids 

Occasionally  a  bidder  will  (ondition  his  bid  in  some 
c'.anner  th'i'euy  .ilterina  the  re(;u  i  remjn  ts  of  tiie  invitation  or 
It  ;riting  thi-  rights  of  tfie  Government.  In  otiier  situations  a 
L' i  i  isay  ie  ubicitted  imposinn  contingencies  whirJi  should  they 
arise  will  alter  th('  legal  r  e  1  a  t  i  c  n  .  h  i  |.  of  the  parties  to  the 
rentrac''.  '^ne  Comptroller  has  almost  uniformly  h  id  that  these 
typ'  s  of  deviations  are  material  and  that  bids  containing  such 
conditions  or  contingencies  are  nonrespons  i  ve . 

This  a'"ia  represcr.ts  one  of  tiie  most  difficult  areas  in 
v.di  1  c  fi  to  dotc"!'  in ''  I'xactl/  wfiat  ;)ri"ciple  of  r  f' s  p  on  s  i  v  one  s  3  is 
teinq  applied.  since  -he  va'-t  majority  of  tfiese  conditioned 
Lids,  if  accepted,  would  ii’-pueie  upon  the  legal  rights  of  the 
Government,  tfie  agencies  have  gener.illy  rejected  the  bids  and 
the  Comi/troller  rendi-rs  his  decisions  based  uuon  the  disqualified 
liidder's  proti.‘St.  In  render  in(|  decisions  in  this  area  the 


lanniiacje  U5('d  t  v  t.  !u'  roi'in  t  ro  1  1 1' r  tn  iir.  t,  if  /  <i  f  indirt  q  of  non- 
ro no  n  s  i  V  on  r.  further  confuses  the  s  i  t  uri  t  i  o  ri  ,  for  exriniple,  thr^ 
Comptroller  lio'.  irutirato'l  that  sucti  I'i  Is  must  l;c  rr'incted  hrrause: 
tiip  cendition  vroultl  nive  a  ttidder  an  <id  van  fane  over  othr-r  hid- 
ders;  any  rnsultin'i  contract  would  not  ti<’  'm  the  same  terms 

to  all  hidflnrs;  l.he  condition  may  have  an  impact  on  the 
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been 

f  e  1,1  -1  a 
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res;  'isiv-'  .is  a  reeul’  of  tiie  imposition  of  conditions  or  contin- 
genciee  ire  toe  fellowinq;  (11  ^'.i'ls  iriiosinn  conditions  freeing 

the  nidder  fmii;  liability  for  delays  orcasion'-d  !iy  certain  occur- 
r'ences;  (d)  bids  imposing  conditions  freeing  the  bidder  from 
liability  for  specific  occurreru  I'S'  I'i)  bids  conditioned  upon 

t'tf  use  of  uovernnient  proper-ty;  (4)  bids  conditioning  iier- 
foftance  upon  some  contingency  within  the  control  of  the  bidder; 

( ') )  bids  conditionc'd  upon  jiaymont  of  interest  on  invoices  not 
:  'id  by  the  Government  within  a  snecified  time  period;  (6)  Bids 
i":e^ing  conditions  ('(‘strictinq  the  Government's  flexibility  in 
ordering  its  r-erju  i  rements ;  (7)  bids  imposing  conditions  upon 

;  I.  ■  .)jl;l-r  disclosure  of  information  contained  within  them;  and 
( d )  bids  conditioned  upon  the  receipt  of  progress  payments, 

Frosi  the  language  in  many  of  these  decisions  it  appears 
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iu‘’d  t.h('  n\j  r  (' t  i  0 11  u  f  a  !■  i  •)  t  oru!  i  !  i  niu'd  tin.'  rnt  int,  of 


interest  on  past 

'1  lie  a c c 0 u '1 1 s  . 

Tile  I'asi' 

fee  d.  .  • 

i  '  i  on  W'l  s  tha  t 

acceptance  would 

be  (1  rej  ud  i  c  i  a  1 

to  other 

i  d  d  e  r  ,  : 

e  ::ans(,'  th"  cc 

il  i  f  i  O'  iMd  .111  <  '.otK  t  u!i()i’  pricp.  1  o  /MK-thi'r  i  o  t  i  s  j  on  ,  ,i  b  i  j 
w.i.  touiui  non  r(“.|";oi'.  i  VO  wliorc  the  i.iildcr  co  n  J  i  M  n  n  ed  f/o'  start  of 

■  r  r  t  0  rrid  II  c  o  uiien  the  rt'C-oipt  of  inaLoi  iais,  wt'.’Me  the  invitation 
reon  ired  tiuit  worl'  would  ronincncp  within  IS  days.  It  ws.  j  In.  Id 
that  the  rec|U  i  I  onion  t  in  the  iiivita''ion  was  o'-sential  and  to  pro- 
vid^  tlio  biddor  an  opportunity  to  conform  after  bid  oiieniiuj  would 

■  nr  b  1  ■'  ti  i  III  I  0  mako  i  'socon.i  b  id". 

In  wile  of  tie-  few  floi.  isions  in  whict'i  an  agency  has  siado  an 
.iwriri  to  a  (On  li  tinned  hid  the  Comptroller  took  the  position  that 
thi’  (Oi’Mti''ii;  i|u.!lifi'’d  t  no  bi(.!di'r',  obligation  to  [jcrtsirni  sinci.' 
the  (.nnditien  rc(|uirtd  tlia'  !n(>r(  cxi  .1  certain  (di/sical  churac- 
t  e  r- i i  ^  s  en  the  ,iob  site.  While  not  me ''tinned  in  tlie  decision 
it  would  seem  Mint  actual  prejudice  v/as  the  under!  /ing  b:m  is  for 
deci'  irn  since  by  not  being  obligated  to  perfoni.  .absent  llie  tul- 
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f  i  1  1  I'll’ ti  t  of  t  ho  roiulitic'ii  Iho  l)i(l(lor  vn)ul<J  ii-iyi’  h.nl  rtn  o  |,  [/ fj  i' t  u  n  1  t.y 
to  oualify  oi'  d  i  s  (;  ua  1  i  f  y  himself  aftec  li  i  d  oj^ooiMfj. 

Ac  c  0 t  a  h  1  0  Coiid  i  t  i  oiumI  bids 

Wliilr  till'  vast  majority  of  (  on  d  i  t  i  m  nod  fids  hav"  iior.Mi 
' '  n  a  (.  r  0  i)  t  a  1)  1  o  ,  in  a  fow  situations  I'ids  iiro'isirii  ,  o  n  d  i  r  i  o  n  s  i.avo 
ix'on  ftxind  a  r  c  p  p  t.  a  h  1  o  .  In  i.uist  rases  tip  (.onpit  rr-.  I  i  o  r  has  froinri 


p  i  d  s  c  e  II  d  i  f  i  0  n  i  n  y  p.  r  i  c  e 
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t  ij  f  u  re 
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e  M ,  r' 

I  ,  ,s  'JO  1  V  e 

h  c-  r  t 

however,  it  appeared  po' 

>  s  1  e  1  e- 

to  det. 

e  rm  i  lie  v 

v‘'a  t 

t  h  .  .  la  ,1  y  i  ||.  y 

m  c  0  s  t 

to  the  Government  would 

have* 

been  v;e 

I’e  the  : 

,  mid 

i r i on  to  at 

i  s  e  b  i  ti ' 

wore  found  r  e  s  (ion  s  i  vo  and  f'-,o  fomi)  t  ro  1  1  e  r  pf'rniittou  ovoluation  on 
th('  oasis  of  l.lio  maximum  prii'e  flic  (io  v  (.■  r'n'r.cn  t  iinr)lit  iiavo  ronceiv- 
a  I  1  y  had  t pay  . 

The  C  (Uiip  t  ro  1  1  0  r  has  also  found  conditioned  bids  acceptahle 

wM'ii  file  conditioo  impost'd  appoar'cd  to  l.-e  in  <vcord.ince  witfi 

cluises  already  included  in  the  invitation.  For  crampl  ■,  while 

it  has  lie<.‘n  field  i  miiermi  ss  i  bl  e  for  a  bidder  to  suluiiit  '  bid  whicti 

freo'i  him  from  liability  for  certain  del  a  vs,  the  Comii  trailer  has 

held  f’lat  such  a  condition  will  not  render  ci  In  d  n  o  n  r  e  s  po  n  s  i  v  e 

wf'ere  the  invitafion  contains  a  yeneral  clausi'  that  pro/ides  for 

a  ! 

tfie  same  release  from  liaoility.  Wiicre  the  condition  is  not 
identical  to  that  already  provided  in  the  invitation,  however,  the 
hid  nas  liees  foijnd  no  n  r  e  s  piO  ri  s  i  v  e  . 

typ"  of  (,  orid  i  t  i  on  pd  bid  which  the  lompfroller  has 
unitirmly  fouiuf  a  c  <  ep  t  a  li  1  e  is  the  “  a  1  i  or  none"  1)  i  d  It  has  con- 


si  ,  t  i'  n  t  1  y  lie  e  n  li  e  i  d  that  a  hid  c  o  n  d  >  I  i  on  id  mi  tie  r  e  c  s‘  i  p  t  o  t  ail. 


invitation  i  re- 
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or  ,,  spocii'io'i  <i'.  on))  of  i  t  fi";,  i  nc  I  uded  in  .ot  invitation  i re- 
iiPonsive.  and  may  Lo  considered  for  award  (.'von  thcuqh  the  in¬ 
vitation  is  silent  roqardinn  the  <:  e );  cp  t  a  t  )  1  i  t  y  of  such  bids. 

Ihus,  whore  an  invitation  tias  permitted  );uiti[)lc'  awards  an  "all 
o*'  tiono'  bid  lower  in  the  a  q  r;r  ecia  t  e  tli-m  a  ■  '.."t,  i  i,a  t  i  on  individ¬ 
ual  ['ids  '.as  be('n  tout;.!  accept  ible  even  t  tionuf.  e.  pai'tial  award 
ifuid  I’O  made  it  ,<  lowe!'  cos',.  tei'iittinu  this  type  of  condi¬ 
tioned  bid  i  ciearlv  l)ased  j-pon  tfie  f  onip  tro  i  !  e  i  's  cr'ncc'''n  ti;at 


the  ^:Overiv;  eti  •.  olitain  the  lowest  price  for  tiie  [/urchase  of  pro- 
■iicts  a)id  SO)  "ices.  1  ti  i  s  concern  is  evideii'C'd  t.y  tiie  fact  tiiat 
tin  ''oi  ;p  t  CO  1  I  e  r  has  held  th.it  invitation  r  e  s  t  r  i t  i  o  n  s  prohibitinu 
ali  or  none"  b-ids  are  overly  restrictive  since  tiiey  inhibit  coni- 
pet’linn  that  'urh  )'(>s  t  r  i  c  t  i  o  n  s  are  only  anprop'^iate  when 

e  i'c-'cs  v.spuld  h.ave  to  bo  awardcil  at  an  unreasonable  price, 
in  soD'c  cases  bidders  have  bid  unit  prices  conditioned 
'.''jn  bf.-inq  awarded  the  total  requireiDent  and  reserved  the  right 
t('  ciiute  )  rev  i  sec  unit  price  should  they  receive  an  award  for 
■  ■  ^.han  the-  total  ro;|!i  i  rotaent .  the  Comptroller  has  viewed  such 
■dit’onc-d  i.  1  Is  as  not'iiiuj  more  than  bids  containing  "all  or 
)  )•  ■',1  .  1  i  f  i  (  a  t  i 'U)S  .ii)i'  h„s  per'mittod  an  awanl  for  the  total 

u  1  ,  I'l  ha  .I'd.  )i:)()n  i,lic  lota-  price  bid  on  all  r  eq  u  i  r  OD'en  t  s  . 
bsi"!  .n  invit-'ticin  provision  s  |)e  c  i  f  i  c  a  1  1  y  perci  i  tt  i  nt] 
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aiiparenf  I'y  the  fact  ttiat  en  an  least  two  accasion';  the  Co’iip- 
ti  iller'  has  1  mi  i  i  ,1  t''<l  ttiat  a  bid  I'.iilinsj  tr.  fninply  with  an  invit.i- 
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tioii's  delivery  requiremetit  might,  be  dCte  p  bi-d  wtiere  all  oLhfr  bids 
.ilso  failed  to  meet  tiu*  delivery  reciu  i  remen  t  .  With  the  excep¬ 
tion  of  situations  where  all  bids  iiave  been  non  r  es  po  n  s  i  ve  ,  nun- 
I  ()i,  forni  ty  has  q('nerally  resulted  in  a  findiug  of  no  n  re  s  po  n  s  i  ve - 
iit.ss.  The-re  are,  bov/evc'r,  lertain  exceptional  situatic-ns  tlrt 
iiavf  .rn'isiMi  and  in  a  pp  rioi  c  h  i  n  g  ttie  issue  ot  a  c  c: '  i;  t  a  b  i  1  i  t.  /  ,  ti  ttiese 

ituat  ions  the  (.  omp  t  re  !  1  e  t'  has  devised  som*}  I'li.lier  unique  iin- l.tiod 
0  t  i'  a  s  u  r  i  n  (1  bid  a  (  '  ■'  p  t  a  b  i  1  i  i  /  . 

!(.sir('d  iinJ  A  j,>p  rn  x  i  iiia  1  o  I'eliverv  .biles 

In  d  e  t  e  rill  i  n  i  It  q  whether  a  b  i  tl  oft*  r  inn  a  d  e  i  i  ^  y  riate  other 
than  that  specified  in  th'-  invitation  is  accentalile  the  most  sig- 
'1  i  b  j  c -i  r:  t  con  s  i  d  era  t  i  on  is  the  language  of  the  invitation  itself, 
n fu  re  an  invitation  iias  clearly  required  dclivi  ry  within  a  stated 
ii'riod,  tiie  Comptroller  has  reciarded  time  to  iie  of  the  essence  and 
found  a  noncon  f  ormi  ng  hid  u  na  cce  p  La  t)  1  e  in  spite  of  tli.’^  fact  that 
tup  invitation  did  not  exnressly  state  that  time  v.as  of  the  -  s- 
sn'ce.  On  tlie  other  tiand,  nom.on  f  i  rmi  ng  bids  liaye  been  found 
uiscgit  itile  where  an  inyit  itioii  has  stated  i-tio  rnguirement  in  a  less 
.'ii  finite  tasliioii.  for  example,  where  an  invitation  has  expressed 
o'.ly  a  "df.'sired"  delivery  d.ite  the  Cnmp  t  ro  I  I  c*  r  iias  found  bids 
..It  refit  able  a  •,  lioig  ,i  s  tiny  offered  a  delivery  date  ich  was  within 
a  reasonable  [leriod  of  the  desired  date.  Since  the  invitation 
did  not  s  fir  c  I  f  i  ca  1  1  y  require  a  certain  date,  afgi  lying  a  "reason¬ 
ableness  test."  in  measuring  a  c  r  ep  *■.  a  ti  i  1  i  t  y  would  not  afipear  to 
violate  any  of  the  fundamental  firincifiles  of  responsiveness. 

The  Cong  t ro I  1 er ,  however,  has  taken  this  same  "reasonable- 


n  ('  >  s  t  f".  t  "  and  a  |  '  i  L‘d  i  i  !,  n  n  i  t.  u  a  t.  i  (;  n  s  wli  (■  r  <■  tin.  i  ti  v  i  L  a  t  i  ()n  h  .1 
tlearlv  spoctfind  a  r'n(|inriMl  dcliviTv  dat.i.  a.d  it.  wan  ancnrlait! 
whetlier  t.he  biddi.T  was  offoring  t.o  (.Diaply.  ini  ,  n.).  accurrnd  in 
situations  whore,  rather  ttian  (iff^r  1  ..loo  ifi-  d(;iv''r'v  dat{-.  the 
I'dder  tias  offered  at,  "  a  p.p  rox  i  ai.i  to  date'.  in  jtn  t,  ',1;  tOf.  tniiii- 

t'  jlior  ha^  found  the  hid  accopt.il  .c  wtinri'  1  felt  tnat  tne 

periotl  between  the  reguired  and  .ip.e-;  jinjt.-  dife.  w,i',  nie,:r.  tnojot: 


te  remove  . 

ai'V  doubt 

c  one  e  re 

i  nq 

t  n  0  h  i  d  o'  1  ■  r  '  , 

;  I  f|  )  ^  M 

11  •  1,  ,-J  c  1  ’ 

w  i  h  j  n  t.  K  (? 

r  eiju  i  r  (.‘d 

pe  riot. 

Just  wh.it  tto 

>  "'mtii  ‘  rn  ] 

1  .■•'  a  U  I  d 

V  i  e  '.V  ,  s  a 

u  t  f  i  c  !  i'll 

t  ner iod 

to 

u  1  e  a  f  e  1 1.  .  f  ■ 

:  1  i  'i>i  f  1  , :  f 

.  i  i  ro  '■  1 

t  ,!  1  n  ,  !  1  t  h  0 

ugh  in  tw 

■  1  d  c  i i  0  n  s 

s  oiiio  on  i  (J  a  n  1. 1 

•  ']  tj  .  :■  i'  (  : 

1  p.  1  j.'d 

I’  oni'  de^i  ion  tt.o  Comptroller  toned  ttut  an  'ffet  of  deliver/ 

"a,  ro  ■- i  :ia  t  ’  i  /  IPD  days  (a-,  reiiuc,  ted  )  "  oao  iioe  re'  poe '■  1  ve  ‘0  m 
i'  vi‘  ition  •.ei.4,iii(|  a  desiri.oj  do'!  ivory  w  i  t  ts  i  n  ICij  day,  wi‘h  a 

rj'‘'0'.i  diol  ivoe,  within  ISO  da  vs.  In  the  rase  titc  C'.i;i;i  f  r r 

i  n  d  i  e  a  t  e  <1  t-  ti  a  t  ti  0  would  view  a  n  v  hid  0  t  1 1'  r  i  n  .  .j  t  h  an  a  nih  i  n '  u  s 

d"'iv''ry  date  as  non  re  s  pi'e  .  i  ve  ,  sinct’  ti.i  permit  a  c  e  r. ,  t  j  n  c  c-  of 

sui.n  d  i  cl  s  ip.ight  If'ad  to  nnf'ven  results  and  u  n  [  to  d  i  c  t  a  h  1  e  treatment 
e‘  l.idders.  In  ,1  l,iter  iJ'm;  j  <,  i  on  ,  howt’ver,  the  Comptroller  fejiid 
hid  offering  to  deliver  certain  data  witnin  "  a  (ip  x  i  ma  t  e  1  /  30 
d.i,s"  lespori'.ive  to  an  invitation  that  reguired  delivery  within 
)  days.  Whil(’  hf'  distinguished  ttie  two  det.  isions  on  their  fact 
i  ri  d  i  (  ,1  t  i  ft  n  th.it  I:  i  s  later  r'uling  was  hased  upon  the  fact  t.hat  the 
"  a  [j  n  r  )x  i  I  ia  te  "  period  of  offered  delivery  wan  i '/ti  1  f  i  can  1. 1  /  greater 
in  (efiir,  of  I'.oth  ahsfilute  nuniher  of  days  tiet.veen  the  a  p  [i  rfi  x  i  ma  t  e 
late  iiid  ttie  deadline  and  ttie  relative  period,  involved  tfian  i  ri 
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requ  1  rrii  drl  ivory  dato';  ,  the  Comptroller  fia^  [lermittod  an  award 
t'.ir  those  quaei  ities  that  are  offered  in  (oainlidfKe  with  one  or 
ii'iMO'  of  the  rei|iiirerl  delivery  dates.  This  has  oi.nrred  in  Lv/o 
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Closes  where  the  invitation  perinitted  oxis  for  qua  n  t  i  t  i  e less  than 
the  total  amount  sped  fi  pH.  In  tiu'se  cast's  the  f.onip  tro  1  1  e  r  took 

the  position  that  the  bids  were  res  pon  s  i  vt'  since,  in  effect,  they 

7  . 

were  bids  on  (lartial  quanti/ies  of  the  invitation's  schedule. 
Offered  Pt'riod  itf  Deliyerv  Measured  F  rnm  Alttarnate  D'lte 

Another  basis  for  a  findinq  of  no n re s pon s  i  v on e s s  in  the  area 
0^  d('li\erv  ref|u  i  remeti  ts  has  arisen  when,  apparently  inadvertently, 
a  bidder  has  offered  dt'livery  in  tht'  retjuired  number  of  days  but 
'as  "I'asurid  t'lc  number  of  days  frf)m  a  point  later  in  time  than 
loes  tht?  i  r,  V  i  f  .1  t '■  on  .  Where,  for  example,  an  ifivitation  has  re- 
,uired  deiivorv  within  a  specified  number  of  days  after  the  date 
of  the  (.('nfrmt  or  date  of  award,  bids  offering  to  provide  do¬ 
ll  very  within  (he  s  !)f>.  i  f  i  r>d  number  of  days  but  measured  froia  the 

.M  .  ■ 

date  of  rt'ceiving  an  ordt-r  o*'  rect'ivinq  the  contract  have  been 
found  u  n  a  (.  c  e  p  t  ?  b  1  e  .  The  tomptroller  has  takni  t.lie  position  that 
the  "date  of  c  ■  ri  t  rac  t  "  (or  award)  and  the  "daf'‘  of  rert'iftt  of 
contract"  (or  award)  atn!  "date  of  rtueipt  C'f  ((infract  (or  award) 
art'  fu)  t  synonomonr  and.  I  he  re  fort' ,  thi'  bid  doi",  not  comply  with 
tfio  delivf'r  y  r '’qu  j  mr.cti  ts  . 

An  exct'iition  to  t  ii  i  s  ruin  has  developed.  Whert'  thn  in  d  , 
while  measuring  delivery  frt'm  a  later  period  than  in  tne  invita¬ 
tion,  offers  a  sufficiently  shorter  te-riod  of  delivery  to  compen¬ 
sate  for  the  different  measuring  date,  the  bid  has  been  found 

acceptable.  Thus,  where  an  invitation  required  delivery  within 
60  days  ^iter  Uic  djftj"  of  award  and  the  bid  offeri'd  delivery  45 

days  aft^er  re£ejjJt  of  the  (on_tract  Comptroller  found  the  bid 

responsive.  In  sue'  situations  tlte  inaximu:ii  number  of  days 


roiiuired  for  delivery  of  the  .iward  I'lrou'jii  the  iii.i  i  1  s  hd',  heen 
added  to  the  required  delivery  scheduU/  and  if  the  total  exceeded 
the  number  of  days  computed  from  tiie  late  of  award  t:ho  bid  was 
found  nonresponsive. 

While  not  clear  from  the  decisions,  seeniirujly  this  ajjproach 
to  measuriruj  materiality  is  based  upon  the  principlt'  of  obliga¬ 
tion.  The  difficulty  with  this  approach,  tiowev(.-r,  is  that  at  the 
time  of  bid  opieninq  the  t»idder  !ias  tiot  offered  to  meet  tiie  re¬ 
quired  delivery  date.  It  would  appear  that  onl/  if  he  agrees 
after  bid  of'cning  to  modify  his  l)id  or  that  tiie  acency  provides 
him  with  actual  notice  of  award  in  sufficier.t  t  i  ise  so  that  his 
offei'ed  delivery  falls  wittiin  tiie  r(‘quired  date  would  tie  be  obli¬ 
gated  to  conform.  In  eitiier  case  that  ol;  ligation  would  arise 
solely  from  events  subsequent  to  bid  oiiening.  Tnc  Conqi  t  ro  1  1  e  r  '  > 
apiiroacii  seems  based  :ror(.  upon  pra  oma  t  i  sm  than  any  theory  of 
r  e s  |)iin  s  i  vene  s  s  . 

Accelerated  Delivery  Date 

There  is  some  question  regarding  whether  the  Comptroller 
will  find  a  tnd  unacceptable  where  it  offers  a  delivery  date 
earlier  than  a  minimum  delivery  date  specified  in  the  invitation. 
Tiiis  uncertainty  has  been  created  by  the  Comptroller's  decision  in 
the  only  case  where  the  issue  has  been  addressed.  In  the  case  the 
invitation  reijuired  a  minimum  of  366  days  between  the  Government's 
approval  of  the  first  a  r  I  i  c  1  o  test  refiort  and  delivery  of  the  first 
production  unit.  The  low  bid  provided  for  delivery  90  days  sooner 
than  the  required  365  days.  Initially,  the  Comptroller  found  the 
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bid  nonff".|ioiis  i  VO  for  fculiiuj  to  (:uiii|)l,'  with  t.fic  dc'l  ivory  ro- 
(■1  u  i  ro  lilt?  n  t  s  tincl  d  i  rtn  ted  t  lu:  t  the  iiooiu.  /  teriii  i  ruj  t.i'  tiio  contr<ict. 

In  a  suhsoqc/ent  opinion,  however,  the  fioiiq;  t  r  o  1  1  <  i  ro'C  (h;  v  i  dt.- » /oJ 
tti('  mattt'r  and  indicated  that  the  nqoncy  could  rotriiri  tiio  on- 
tiM'  t.  At  tiir'  '.ame  t  i  t’te  ,  tmivover,  it  war  n  iterated  that  tt.o 

1>  i  d  war  n  (I  n  r  e  s  I  lo  It  s  i  V  e  hii'  that  ter;'  i  ti,i  t  i  on  war  not  rionjii'ccl  te- 
canee  it  aiipearod  that  the  bidder  had  not  o!-tained  a  conrq.e  i  1 1  ve 
priiie  advantage  liy  offeriiui  an  acceier  :ted  del  ivory  ocherinie.  ;n 
making  thio  d  e  t  e  rmi  n  a  t  i  on  the  Ccinp  tro  i  1  or  did  not  fc.cuo  ui’On  tiiO 
fa.  eta,  in  the  ca'ie  but  clearly  took  the  iio',  ition  tiiat  aw.ard  to  a 
'  id  offen.uj  'in  accelerated  delivery  .chedule  would  not  under  any 
r  t  f!  n  ii’s  t  a  n  L  e  c  be  prejudicial  to  other  bidder 

r  on  s  e(]  ue  n  1 1  y  ,  while-  the  narrow  holdincj  i,  f  the  decision  is 
tn.it  t  e  r  in  i  na  t  i  0  n  of  a  contract  loised  upon  o  rid  rifferinn  an 
a  I' a  e  1  e  ra  t  ed  dc'livery  will  not  he  reipiirod  absent  actual  nrr'judicfc, 
it  is  iitieeef.ain  ’fiat  in  the  future  the  t  oiiip  t  ro  1  1  e  r  .'n  11  re  t  oermit 
award  to  .;  !id  offerincj  delivery  earlier  than  t  tie  ■ininum  I'ocuired 
delivery  date'.  ’his  uncertainty  .irises  from  tie  realization  tha* 
in  tiie  past  tin  Comptroller  ha.  a}i()eaeed  to  focus  on  actual  ireju- 
dice  in  finding  bids  failing  to  meet  required  delivery  date,  unuc- 
c  e  p  t  i  1)  1  e  . 

I  n  c  oiTij)  1  e  t  e  and  Indefinite  Bids 
Missing  and  Improper  Signature's 
Pro'.  Ic'iiis  of  responsiveness  in  tlie  area  of  signature  require- 
merits  t'ove  arisen  both  as  the  result  of  a  tiidder'  ,  failure  to 
p.  ’  .enally  sign  his  lii  d  .ind  as  the  result  of  ttie  manner  in  which  a 
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i '1 11  t  u  r  p ''  ha^  li'Pt'  In  u:-  f 'i,  :  f. '  i- ■'  r  .  ,  '  .  if 

V.  a  V  i  a  t,  i  0  n  s  in  I.h  i  a  a  ro  .i  t  li  >  f'  t  r  o  1  1  c  r  in'  i  <  >  ,  i  n  i  •.  i  j  i.  Ii  i 

L' ’  I  !iic  uiiiPii  1  s  to  dotorm  i  no  it  it  aoin.it'O  i  r'  '  r  ■,  •  'd 

do  ollig.itf'd  li-.  porfori'i  nixin  (io  vo  i  nir.c  n  L  .ii  -,.  in  ‘ 

the  d'  vialion.  Wfiore  it  ha'  a  ppc.i  i  cd  ..  -  ..n  nl)  ’  i  t  i 'm:  ..aa 

ni't  ('resent  bids  nav('  bci  n  found  '  Mom  ,  vi-  ioiaod  ,  ."ji,  th.-  f  ;ct 

:naf  (tie  hid'h.’r  would  l)o  alilo  to  olci  t,  afioi  '  .  il  ,  iuo  .,'on  'ji'ned 
aiid  ;  r  i  c  e r'avoalod,  to  at  nowl  cd'io  or  dor^  tnc  i'lii. 

In  an  i  >i  r  I  y  docirion  Ino  (  oirp  :  t'o  i  i  r- r  tuH  d  troit,  ttio  fnil'jro 
to  .ion  a  I'll  v.'as  an  infornMlity  whirh  could  he  waive;  if  too  hid 
■o!  !-.et.n  in  the  custody  'f  the  f.n  verniiTu  t  ■.  ince  tiio  d,;t(  ^  '  id 

.'.‘oii'iQ  and  ww.  ■■  ignc'd  by  ttio  bidder  prior  to  award.  !n  tiie  cas 

ti"?  1  idder  had  '-.idood  a  bid  bond  whieh  was  ■.  u  bm  i  ;  *■ '  J  ..it.’  the  un- 
’  .''od  bid.  h'hilo  t.)),.'  opinion  appnai-o  j  no‘  'o  hirxit.'  this 

fviri,  a  subspqui'nt  doi,  i  ion  i  n  to  t  im  o  t  c  d  i‘  larro.-.l/.  t  o  i  t  r  j  i '' q  it 

t  rein  that  ,ui  unsi'iix'd  !>  i  d  miciht  Io-  con'  i.jerod  ot  i  ,  wa  ' 


;  l•■'l  !  '  other  inaterial  .iu!''d  ;/  '  !io  hi'l<li'r  rlf.on'ly  i  i  1  i  c  ,.i  ;  i  n.  t.; 

‘hi'  ’ddor'',  intention  t;  h,-  In  uoo  to/  th'-  i \ r  o i.iO.  ei  u  '  , 

t’ a  .  it  vrl'':  0.  that  tfic  ariiii.iry  h.d  '  t  d  c  t  e  f  '  i  ■  i  r.  ;  the  at.L'.'pta- 
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I  i  d 
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.1  t  1  'lii  e  r 

■  r  s  0  II  a  1  1 

^  de- 

’  i.'Pi'i!  thf-  nuJ  ^jqnf.’d  the  l-id  .•nveh.jie  in  the'  :>  r  p  i’  i ,t  rj 

do  v>' t  ('('■*  re  Sen  t.a  t  i  ve  ,  and  vjlierc  the  1- '  li  vjas  snO::ittc-d  wit:: 
a  ^i■;lled  a  n  dn  e  n  t  te  the  invitation.  Cn  Mw  ctther  hand,  the 
I'O're  j  i i  0  M  of  nanuiles  with  afi  unsiqned  tid  tui  s  bei.wi  held  to 
■  on-titute  an  i  n  s  u  t  t  i  c  i  e  n  t  basis  U()()n  which  to  find  sucli  an  ohli- 
qation  sini.e  it  is  felt  that  irttont  to  be  bouid  aaist  be  indicated 
I'V  1  .  i  q ,1 1 ']  re  er  its  equivalent. 

Tr,e  t.K.t  that  the  roii:p  t  ro  1  1  (' r  nas  a;.iplied  the  orinciol-;  of 
'  li'MtiiMi  in  oi'der  to  evoid  i.rejodic'  f  ci  othf'r  actual  ijidders  i’,as 
I'lci  i  1  la.  t  rated  in  doc  is  ion-,  in  wtiicJi  on',  i  oni/d  i  ids  have  teen 
finnd  .!  c  c  I  ;i  t  a  i-i  1 1' .  In  one  (’I'c  i  ^  i  (.i,  ,i  oidd'T  wav  per'citti-d  tc  siqr 
■li  .  :  id  'ift.er  I'id  openin')  and  to  re  e  i  V(  n  n  awar,;  where  his  (  id 
..'ll'  t  ni'  o  n  1  eni'  riwi'ivo.i  and  opeiif'.t.  in  ,o  enlinq  tho  f.orip- 

t  '  1  ’  .1  i-  >,  t  1  r  e  d  : 

It  i  ajijiarent,  liowever,  tiiat  both  tin*  reijulation 
.I’ld  tiie  dec  isions  cited  .umvo  an*  dirertc'd  to  [/reventiog 
.1  bidder  fro:;  (•’('ctiog,  attor  li  i  d  s  huve  been  ojjened  and 
'.irices  have  t'eeMi  reve.iled,  whether  he  will  acknowledge 
or  deny  the  bid,  vin.e  cuch  an  option  would  give  tfie 
Liiddcr  an  unfair  .idvant  Hje  over  otiier  biddi'rs  whose  t  id 
pi  iies  were  rc  ve  iled  at  f  id  o|i(Miirig  .... 

[.on  verc  (’ 1  ■/ ,  whe’e  only  one  hid  is  received,  and 
t'l.i*  bid  is  found  ufion  bid  o|)ening  to  be  unsigned, 
w('  see  no  reason  why  tiie  bid  should  be  rejected. 

(learly,  since  in  that  situation  there  are  no  other 
I'idders,  it  would  not  be  nofiir  to  ask  the  bidder 
wiiether  he  intends  to  be  hound  l)y  his  hid,  or  to 
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such  duLhoi'ity  prior  to  hid  oponin'i  would  result,  i  ti  nonrespon¬ 
siveness  unless  through  prior  deal  it!  (js  be  twee  ti  tiie  parties  the 
Govei'nison  t  was  entitled  to  rely  upon  the  dui.'nt's  apparent  author¬ 
ity.  This  approach  was  taken  as  a  result  of  fhe  belief  that  ab¬ 
sent  such  evideriLe  the  bidder  could  discjualify  himself  after  bid 
opening  by  disavowing  the  agent's  authority,  lire  situation  re¬ 
versed  itself  in  an  interesting  decision  in  1970  in  which  the 
Comptroller  stated  that  his  prior  rule  had  been  overly  restrictive 
and  til  at  in  the  future  such  evidence  could  be  furnished  after  bid 
opening^  ’  The  basis  for  the  change  was  the  belief,  not  that  the 
bidder  would  be  oblitjated,  but  that  the  agent  would  be.  Under 
these  circumstances  it  was  felt  that  the  Government  could  rely 
upon  the  fact  that  any  lalse  disavowels  of  an  agent's  authority 
would  be  ch.illcngod  by  the  agent.  More  recent  decisions  do  not  in- 
dicate  a  trend  away  from  this  approach. 

Rids  Containing  Ambiguity 

Occasionally  a  bid  will  be  submitted  which  is  prepared  in 
such  a  fashion  that  it  is  unclear  what  was  intended  by  the  bidder. 

Where  it  has  appeared  that  the  bid  was  capable  of  two  reasonable 

1  0  '■ 

interpretations  under  one  of  which  it  would  be  non  responsive 
or  where  its  price  was  capable  of  two  reasonable  interpretations 

'  '  4 

under  one  of  which  it  would  not  be  the  lowest  bid,  the  Comptrol¬ 
ler  has  held  that  the  bid  must  be  rejected.  Where,  however,  it 
has  been  felt  that  there  was  but  one  reasonable  i nterpreta ti on , 

and  under  that  interpretation  the  hid  would  he  responsive,  the 

i  a ' 

liid  has  been  found  acceptable.  Similarly,  where  there  was 


i'ut  one  red  sopdli  1  e  i  n  terpre  (  f  t  i  ofi  .is  la  t.hc  h  ul  ‘  .  |ir.c<-,  nd  under 

tiidt  i  n  te  r  pro  t  d  t  i  on  the  hid  would  lie  the  1  owe  s  I,  ,  t  hen  the  hid  hds 

1 ' 

teen  found  responsive.  In  de  t  e  ni.  i  n  i  n  q  wtiether  u  hid  is  (..ipatle 

f  iiiore  than  one  reasonal'le  interpretation,  and  tierce  amh  i  cjuou  s , 

the  fomptroller  has  examined  both  the  bid  documents  and  the  facts 

;  ,  '/ 

surrounding  the  solicitation  and  receipt  of  tiids. 

The  Comptroller  has  found  ambiguous  bids  n on  re s pon s i ve  out 
of  c.incern  that  the  acceptance  of  such  bids  would  provide  bidders 
with  "two  bites  at  the  apple".  It  is  felt  that  where  a  bid  is 
a”hicuous  an  opportunity  to"second  (iuess"  would  arise  from  the  fact 
th.it  after  bid  opening  it  would  be  necessary  for  the  Covernment  to 

1  I  :■■■ 

cht.iin  clarification  from  the  bidder. 

Situations  in  which  ambiguity  has  resulted  in  issues  of 
r 0 s pun s i VC ne s s  have  varied.  Among  the  most  common  have  been  those 
in  which  bids  contained  language  of  a  precatory  nature  which  could 
.  i  n  *: '!  r  pro  ted  as  conditioning  the  bid,  those  in  which  the  bid  con- 
Itiniil  i  n  f  orm.i  t  i  on  which  made  it  uncertain  whether  the  bidder  was 
'•■ffering  a  conforininq  product  or  sc'rvice,  and  those  in  which  the 
price  of  the  bid  was  uiiccrtain.  In  each  of  these  areas  the  issue 
0 1  hid  acceptability  has  been  resolved  tiased  upon  whether  it 
appeared  tiiat  .m  obligation  to  pt'rform  could  l.e  found  witliout 
having  to  seek  clarification  from  the  bidder. 

Construing  the  Ambiguity  Against  the  Bidder 

In  an  early  decision,  the  Comptroller  General  held  tliat 
where  a  bidder's  offer  was  ambiguous  the  resultant  contract  need 
■ot  be  disturbed  since  the  bidder  had  created  the  ambiguity.  Under 


9‘j 


tliL'.L'  <  i  ri.  t.  a  n  ce '>  it  wa-;,  iiidic.ited  tdil  m  award  could  tit  made 

1  1 

basi'd  u[)i)M  ttic  interpretation  most  f.ivoratile  to  t},o  Government. 

1)  t  i  1  i .!  1  n  g  tl'i‘.  decision  as  authority,  in  :  hindlul  of  decision, 
in  t.  fu'  early  1  960  s,  ra  t  tie  r  than  find  amlii'iuous  tijds  non  r  espons  i  vc- , 
ttic  Comptroller  ruled  that  ttuv  wen-  a  c  c  ep  t  a  h  1  e  wtien  based  upon 
the  interpretation  most  favorable  to  the  Go  ve  r  naic  n  t . 

Two  decisions  reflect  this  approacii  .  T  tie  first  involved  in 
invitation  for  the  furnistiiiicj  of  surety  bonds.  Ttie  invitation 
solicited  bids  uiioii  three  types  of  coverarje.  The  tiidder  submit¬ 
ted  a  single  nr  ice  but  failed  to  indicate  ttie  typo  of  coverage 
ts  wtiich  it  a(iplied.  Rather  than  find  the  bid  no  n  re  s  po  n  s  i  ve  ,  the 
Com;i  t  ro  1  1  e  r  .  construing  ttie  ambiguity  against  the  bidder,  held 
ti'a*  ttie  bio  could  lie  accepted  for  the  type  of  coverage  wnich 
..'uid  i'.e  ‘■he  least  ad  va  n  f  a  oeous  to  the  bidder  and  ttie  most  advan- 
taoei'js  to  the  Government.  In  ttie  second  decision,  the  Comp¬ 

troller'  i  11  to  I'll  re  ted  j  bid  ns  afferitiq  a  bid  price  that  included 
all  I  r-'  ttie  individual  items  in  the  bid  schedule  even  though  the 
e  i  1 1  as  sulimitted  was  (iiiibiguous  regarding  wtiethiir  thc“  e  items  .vere 

i  1  . 

t'i  h..  furnislied  for  the  total  price  quoted. 

These  decisions  are  difficult  to  reconcile  with  decisions 
tti.|f  were  rendered  during  the  same  time  frame  in  wtiich  the  Comp- 

1  I  , 

troll  or  held  that  an  ambiguous  hid  was  non  res  pons i vo .  The 

comptroller,  apparentlv  recocjnizing  this  fact,  atteiigited  to  clarify 
lii rtisition  in  a  196  1  'tec  is  ion  in  wtiicti  it  was  stated  that  it 
iv'uld  !'-e  i  mperm  i  ss  itil  e  to  accept  an  amliiijunus  hid  based  upon  an 
■  M  t  "  rpre  t  a  t  1  ei'i  most  favorable  to  Mk'  (jo  v  e  rni.in  n  t  unless  that  inter- 


I  I  ' 

[if’tation  VK1S  a  rea --iUtuili  1  e  one.  Sini.c  l.iu-  the  C()iii|)tro  1 - 

ler’-'.  position  has  boon  one  of  rcjoctimj  i  guou  •,  i>ids  rather 

than  accopti’iq  them  based  unon  a  co  n  s  t  r  n  f  t  i  on  most  favorable  to 

the  Government.  The  handful  of  decisions  in  which  bids  were 

accepted  uimn  tiiat  basis  are  now  cited  as  aut.hnrity  to  construe 

liie  ambiquily  anainst  the  bidder  only  in  situations  wiiere  other 

i  i  ‘1 

b  ’  I'iei'S  would  not  lie  prejudiced. 

•nsbiyuity  Created  by  "Requests" 

As  indicated  earlier  in  thiv.  paper,  bids  have  rjenerally 

been  found  non  r('S  pons  i  ve  whrrn  they  imposed  condi  terns  not  already 

•  1  ^ 

iiresant  in  the  invitation.  Where  bids  liave  been  sulmitted  that 

wore  unclear  as  ;o  whether  they  were  iin()osinq  sacii  a  condition  or 
siisplv  nm^i’Kj  a  suqqestion  tiie  Comptroller  lias  found  thrns  nonre- 
sponsive  due  to  ambiguity.  Such  ambiguity  has  berm  created  when 
bi-^ders  submitted  their  bids  with  "ro'iuc-sts"  ttint.  the  Government 
provifb  progress  (rayment',  or  that  cercain  contract  clauses  be 

deleted.  The  Comptroller  has  found  sucti  bids  n  on  re  s  pon  s  i  ve 

1  I  ■ 

wlietleT  the  "reciucsts"  were  in  the  ind  itself  or  in  a  trans- 

;  I  •  i 

ni  i  1  f  a  1  letter  accompanying  the  l,i  i  d .  bven  though  in  its  ordi- 

narv  usage  a  rerjuest  is  precatory  in  nature,  the  Comptroller  has 
taien  the  position  that  whcmi  such  a  re guest  accompanies  a  bid  it 

is  not  unreasonable  to  view  the  request  as  something  more  than  a 

I > 

nu’re  desire.  Consequently,  such  " requests"  are  felt  to  result 

in  two  reasonable  interpretations.  The  first  lioiiig  that  the 

i'ldder  would  not  perform  absent  receiving  his  rs'quest  and  the 

1  ! 


s >  I  on d  that  he  would. 


Consistent  with  tli<“  'ipi' 1  i  ca  t  i  on  of  the  |>  r- i  nr;  i  p  1  e  of  obli¬ 
gation,  however,  the  Com|jtrn11er  ha,  indicatr-d  that  when  such  a 


"rerjuest"  is  accompanied  fy  a  clear  '.tateii'ent  ttiat  ',i,e  oidder  is 
offering  to  iierform  without  the  condition  requested  then  the  !)id 
is  a  c  r  f'  0 1  a  b  1  e  . 

A:'Un'(juity  Relating  to  the  I  tt^m  Offered 

Ambiguity  has  also  arisen  in  situations  in  which  it  was 
uncertain  wlu'ther  t  ne  lijdder  was  offer  inq  to  furnish  items  con¬ 
forming  to  s  (ler  i  f  i  c  a  t  i  on  requirements  listi'd  in  the  invitation, 
tcrmally  such  a i 'ju  i  ty  has  occurti'd  as  a  result  of  bidders  in- 

I'luriinq  in  their  tiids  nonconforming  unsolicited  descriptive  liter- 

i  .  •• 

aturo  and  drawings  or  a  model  sr  part  number. 

The  r  uiiii.  t  ro  1  1  c  t  has  stated  ttiat  unsolicited  nonconforming 
descriptive  literature  c-innot  be  ignored  and  when  submitted  with 
a  ti  i  d  the  t)  i  d  will  t'e  considered'  no  n  re  s  pon  s  i  ve  if  either  it  ap¬ 
pears  reasonable  that  the  Ijidder  intended  to  riualify  his  Ij  i  d  or 

1 •; 

if  ambiguity  exists  as  to  what  thr*  bidder  intencied  to  offer. 

In  deciding  whether  such  ambiguity  has  existed  the  Corsp- 

tr>ller  has  examined  the  literature  and  the  bid  to  determine  if  it 

reasonably  appeared  that  ttie  bidder  was  offering  to  provide  the 

no  nc  0  h  f  0  rm  i  no  product  descrilicd  in  the  literature.  Where  it  was 

felt  that  the  circumstances  indicated  the  bidder  was  providing 

Itie  literature  solely  for  informational  pur|)oses  the  bid  has 

1  P' 

he'Mi  found  acceptable.  On  the  ottier  (land,  where  a  bidder  has 

specifically  identified  the  nonconforming  product  described  in  the 

!  .■>  7 

lit'orature  in  a  letter  to  the  agenc/  accompanying  his  bid  or 


I 


9il 

where  a  bidder  tuis  submitted  literiiture  indiirititK]  that  ttio  pro¬ 
duct  beinq  offered  would  not  meet  the  i  n  v  i  t  a  t  i  e  u  '  s  requ  i  reinc  n  t  s  , 
the  Comptroller  has  found  the  hid  nonresp'ons  i  ve . 

A  different  approacli  has  been  taken  wOere  the  ambiquity  has 
arisen  as  the  result  of  the  inclusion  of  an  unsolicited  part  or 
drawing  number  in  a  bid.  While  such  a  sitiiation  has  been  held  to 

i  > 

create  initial  ambiquity,  the  Comptroller,  applying  the  princi¬ 
ple  of  obligaM'on,  has  seated  that  such  bids  are  acceptable  where 

the  bid  includes  an  express  statement  that  tlie  model  conforms  with 

i  ;o 

all  requirements  listed  in  the  invitation.  Another  method 

rei.  ommended  by  the  Comptroller  to  resolve  such  an  ambiguity  has 

been  that  the  contractii.u  officer  examine  data  that  was  available 

pirinr  fe,  bid  ojieninq  to  determine  if  the  part  identified  by  the 

.1  'i  I 

liiorJpl  number  conforms  to  the  specifications  in  the  invitation, 
fhe  Comptrollf'r  appears  to  favor  this  approach.  In  one  decision, 
fiM"  example,  a  bidder  crossed  out  a  part  nunilier  listed  in  the 
invitation  and  inserted  his  own  part  numlier  while  indicating  that 
the  •‘ame  part  had  been  used  in  a  contract  with  another  agency. 

The  Ci'!ii|) t ro  1  1  e r  advised  the  procuring  aqeocy  that  it  was  improper 
to  reject  the  bid  without  first  a  1 1  einp  t  i  e  g  to  determine  whether 
the  part  previously  sufiplied  would  meet  the  agency's  require- 

1  <  p 

DK'  n  t  s  . 

Price  Amb i ou ity 

One  of  the  most  frc'cjuent  causes  of  ambiguity  has  resulted 

i  •:  a 

fn'ii;  an  unclear  statement  of  bid  prire.  Decisions  in  this  area 


illustrate  both  a  concern  for  the  avoidance  of  actual  prejudice 
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and  the  extent  to  which  mental  (jymna  •.  t.  i  (,  ■,  ha'-  iicc.'n  alilized  in 
attempting  to  explain  vfhy  an  amhignit/  Iwr.  f.iiled  to  exist  in  cer- 
t  a  i  n  i n  s  t  anc  es  . 

In  decisions  involv'ng  price  a(i!l)  i  <jij  i  t  /  t  tic'  Coni|)  t  ro  1  1  e  r  has 

fjund  bids  n.inrc'spon'  ivc»  where  morr>  ttiac;  (,ne  r  e  a  s  (j  n  a  Ij  1  e  interpre- 

titinn  i.-xisfed  as  tcj  what  price?  a  bidder  interir|r:.d  to  bid  and  under 

1  ■  a 

ni  ly  one  of  these  i  n  t  e  rp  rt' t  a  t  i  on  s  would  the  bid  Ix'  low.  'Jnder 

these  circumstances  to  acce|)t  such  .a  bid  .vould  permit  the  bidder 
to  control  his  eligibility  after  bid  opc.Tiincj  based  u[;on  which 
price  he  chose  to  support. 

Some  bids  have  bc.'en  found  ambiguous  where  the  sum  of  the 
unit  j;  rices  exix'cded  tint  of  the  total  amount  ontored  in  the 
did.  f-'nbifjuitv  was  said  to  exist  bec'ause  c' t  uncertainty  re- 

lati'ni  ta  vi'u  iher  tiie  total  amount  ontored  was  intended  as  a  dis¬ 
count,  for  a  total  award  cir  represented  an  unintended  mistake  in 
Lid, 

tlnother  frequent  caiiso  of  price'  ambiguity  has  resulted 
w'U’rr.  bidders,  rather  than  c'nter  a  ['rice  for  all  items  listed  on 
ar-  i  n  V  i  ta  t  i  ons  b  i  d  schedule,  have  inserted  symbols  in  the  blanks 
pre  vided.  Where  the  Comfitroller  has  felt  that  the  only  reason¬ 
able  interpretation  of  the  c'ntry  was  that  the  bidder  intended  to 
furnish  the  item  at  no  chanie.  the  hid  has  been  found  acceptable. 

To!  lowing  this  afiproac  h  bids  have  boon  found  acceptable  where, 

1  a  •/ 

ratter  than  I'nter  a  jirict',  the  bidder  has  entored;  "Incl"; 

,  ^  I  ii-'  1  I,  1 

'0";  "n'a";  "included";  ci r  inserted  dashes.  In  eacii 

c  a '  the  Comptroller  looki'd  to  the  circumstance's  surrounding  the 
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entry  to  deteniiino  whether  the  s/irihol  (.rented  -iiiil;  i  gu  i  ty .  In  ] 

some  of  the  (jerisions  involviiu)  the  use  of  syiiilKils  the  Coiigj  t  ro  1  1  e  r  | 

ap[)enrs  to  be  reaching  (juite  a  distance  to  f  i  tuJ  rtn  obligation  to  ' 

perform  without  charge.  for  example,  in  one  decision  where  a  1.  id- 
den  (Mitered  a  dash  rather  than  a  price  the  Coi  gj  t  ro  1  1  e  r  toot  the 
joisition  that  this  indicated  ttia!  tht'  l)idder  was  riware  that  some¬ 
th  iru  was  to  f.e  insf'rted  in  thi'  si)a(e  and,  (tu'reforu-,  th('  inser¬ 
tion  'f  th('  dash  oliliqated  the  bidder  to  furnish  th('  i  tfon  without 
ctiarue.  It  would  appear  just  as  logical  to  assume  that  the 

t'idder  failed  fr,  note  the  r(>c|u  1  remen  t  to  1)  i  d  on  the  i  ten;  and 
entered  e  dash  because  it  did  not  desire  iu  do  so. 

The  Comptroller  has  held  that  bids  containing  ambiguities 
in  'M'ice  are  acceptalile,  ('(.•ga  rd  1  es  s  of  wiiicli  i  n  terpreta  t  i  oii  was 

l  • 

followed,  the  laid  would  remain  low.  In  such  Cases  any  possi¬ 

bility  of  actual  prejudice  has  been  removed.  Mowt^ver,  it  has  been 
indicated  that  only  if  the  bidder  agrees  to  the  interpretation  most 
favorable  to  the  'Tovernment  would  it  be  permissible  to  make  an 

1  a  'i 

award  in  such  a  situation. 

failure  to  P>  i  d  ll|Min  Recpjired  Items 
Occasionally  a  bid  will  be  submitted  in  which  the  bidder 
has  failed  to  enter  a  bid  ujion  all  re<|uired  i  tf'ms  listed  in  the 
invitation.  Surh  di'viations  have  arisen  in  situations  where  the 
bidder  has  failed  to  enter  a  price  for  all  items  listed  in  the 
invitation'*  l.'idding  schedulo  or  as  a  result  of  a  bidder's  failure 
to  lid  upon  a  required  option  or  alternate.  In  determiniig  the 
ma  t  e  )' i  a  1  i  t  V  of  these  types  of  deviations  the  Comptroller  tuis 


1  f; 


the  basis  of  tho  a  1  tonii  t.  c  . 

While  ,uch  a  position  may  be  cunsistofit  vyilii  a  p  [' 1  i  c  a  t  i  on 
of  tne  principle  of  actual  iirejudice,  it  is  cli'arly  i  r.  c  o  n  s  i  s  t  e  n  t 
v.'ith  that  of  potential  prejiKiice  since  a  ro-iju  i  reinen  t  to  li  i  d  u;,on 
an  alternate  may  be  a  sufficient  re.ison  to  deter  propsective  bid- 

i  t  i 

ders  from  competing.  Moreover,  tne  ,fe;,ition  of  the  Comptroller 

is  at  odds  witii  the  goal  of  prevettting  favoritism  in  advertised 
pi'oeurement  through  restricting  tin-  d  i  s  r  re  I  i  o  ri  c'f  contracting  'f- 
ficials.  It  lea  VC'S  the.'  do  te  rni  i  n  a  t  i  c;  n  if  whc'lher  tiie  bid  is  or  is 
rc't  ■!  f  c  c' p  t  a  b  1  o  in  the  h.inds  of  agerr/  cjfficials  since  they  deter¬ 
mine  whether  to  award  on  tne  alternate-  or  not. 

A  bid'lor's  failure  '  ci  bid  on  a  re>.|uirel  'siJticin  may  result 
in  cl  bid's  ri-ic'Ction  for  oon  re  s  pc.- n  s  i  von  e  s  s  .  ilowc-ver,  tne  C'anp- 
troilc.'i'  hi!,  ijidicatecl  that  sucit  r.  failure  will  result  in  a  finding 
0 '■  no  r  t'o  s  po  n  s  i  V  one  S  s  only  when  one  'if  two  c  i  rc  un:s  t  a  n  c  e  s  are  pre- 
si't.  First,  whc'rc:-  tlie  Government  ii.tends  to  exercise  the-  option 
at  t  !;•'  of  the  award,  t  h  c- r  o  f  orc' ,  making  t  h''  option  bid  signifi¬ 
cant  for  j-ur  poses  c)  f  bid  ('valuation.  Second,  where  the  invita¬ 

tion  siiocifios  tiiat  tiie  o()tic;n  prices  not  exceed  the  basic  bid 

P  ! 

jiricc's  or  establishes  soiae  other  standard  for  option  pricing, 
ini.,  latter  circumstance,  if  is  fc-lt,  makes  option  bidding  signi¬ 
ficant  since  by  failin')  to  bid  an  option  a  bidder  would  be  depri¬ 
ving  the  Government  of  tiie  benefit  it  attempted  to  achieve  by  es- 

1  •  s 

t  a  I '  1  i ti  i  n  g  standard',  for  o  |)  t  i  o  n  b  i  d  d  i  n  cj  . 

Even  where  one  of  these  two  conditions  has  been  present  a 


failure  to  b  i  cl  n  total  option  has  not  always  ho  cm  fatal  to  a  bid's 
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c  I  t' ji  t  a  li  i  1  i  t  y  .  T!u>  Coi!'!)  i  r'o  1  1  f>  f  lia*.  tiKind  hid',  .i  c  r,  f  p  t  a  h  1  f- 

wluM'i.'  it  was  ji.is  s  i  t)  1  (_■  to  obtain  a  rcicn  f,,r  to-  omitted  portions 
of  the  option  by  a  op  1  i  c  .i  t  i  oi,  o1  the  or-iLino  oatlerr  rule. 

!n  apilyinii  the  pririmj  pattern  role  to  bid'  loiiittiri'j  [irires  for 
optioMOj  the  f  oinp  t  I'o  1  1  e  r  ba'.  rcpoiri-d  l.hat  not  only  must  the  irice 
the  same  for  all  identiral  ite|,,~  pjii  ijjinn,  but  also  that  the 
e'ddf'f  .have  bid  on  some  of  l  fies“  item'  i  r:  tlie  oj.tion.  bhor'e  t'o 
I'iider  has  failed  to  bid  'jp.ri  ,iry  y,  iM.ion  of  <i  n  n[jtion  at  all  the 
Comptroller  has  found  ttie  bid  ihm;  r  c  s  po  n  s  i  v  e  in  spiite  of  the  fact 
th.at  there  was  a  corr-istent  pri'  inn  pitiprn  throughout  the  other 
portions  of  the  bid.  Tie  r.'t.ie.iaif  has  been  that  by  omitting 

the  e'ltire  oj^tior'  the  t'iddei  >  >  ■,  rreiied  uncertainty  as  to  whethr^r 
io'  'in  tended  t<)  bid  the  optiee.  .-.fiiit.  it  is  not  (,  loar  from  the 
opinions,  it  is  apjiarent  that  t'e-  '  .ni:p  f  r(i  1  1  er  belir-yes  that  under 
tiiese  c  i  rr  uins  t  a  tK  e'.  the  t'idd,  r  w  -ui  !  nr>t  be  .jblig.ited  to  perform 
the-  (•pfion  r  eg  u  i  reme  n  t  <■  at  the  ori.e  offered  elsewhere  ie  the  bid. 

Failure  t''  Return  Itivita'ion  Provision's 
An  i  nte*'esti  i:n  situation  aris('s  when'  a  bidder  in  submit- 
tin'i  h,  i  s  bid  fails  to  refurti  all  ij.'i  i' t  i  on  of  the  invitation. 

Where  the  omitted  portions  contain'd  matetial  provisions  this 
s  eei'ii  ruj  1 '/  innocuous  action  has  resulted  in  determinations  of 
o  ru'e  ,  j)')  n  s  i  ve  ne  s evri  though  Ltiere  h  a '.  been  no  re  g  u  i  ron'.en  t  in 
the  ''.lei!. dat’d  invitation  for  bid  forms  th.tt  biddi't",  rt'turn  w  i  t  ti 
their  t  1  '1  s  all  portions  of  the  invitation. 

The  Comptroller's  rationale  is  based  on  the  fact  that  when 


a  tidder  fails  to  return  all  material  dorument'.  w  i  t  ti  his  hid  which 


Wl'I'l'  .Itachod  to  tiu.'  i  l>  V  I  t  I  !OI  ,  L.jlli  :■  |>!  '  ;ic  1;  i  <1  v/tjulo  not 

Lroate  a  valid  and  biniiing  cojt'.ir.icl  r’''u  i  v' i  ng  i>ii.  bidder  to  |)or- 
t'onii  in  .iccordance  with  all  uf  the  i.ialei-'.il  '.M'lii  ami  (.  oml  i  ;  en  . 

1  I  ■ 

of  fne  iiivitatior;.  A^.  a  result,  fh''  ..u  t(' r  i  a  1  i  t  /  tittacfu;'*  to 

a  t.'idder's  failure  t.o  rr'turn  all  pcTtion.  of  tli-  invitation  10'- 
ri'ids  upon  whether  or  not  he  woiil.l  he  ob  I  i  g  i  t.  ed  to  poMeorin  all 
eoaontial  r'('qu  i  remen  t  s  in  spite  of  tin'  oi  issiun.  In  a  o  e  e  r  t  a  i  n  i  n  g 
whetIuM  such  an  obliq.rtion  exist*-  the  oriiiiary  tucus  lias  t'Cen  t  ; 
det-  rinine  wtiothet'  lia'H'c!  u()Ori  the  bid  m  s  ul-!s  i  I  tel  there  lia  ,  '  ear 

an  "  i  nc.o  r(ie  ra  t  i  on  by  referenct'"  at  those  materifils  that  tb  •  I  idde 

has  tailed  to  submit.  Whr'ti  Ihi*.  can  be  found  irie  bnmp  t  mj  I  I  e  r  has 

'-eld  tnit  the-  lid  i  *.  non  res  pons  i  ve  .  Applyinq  (hi-,  eoncept  tiiO 

Coi’;  troller  has  fou-nd  a  bid  accepfabli  in  a  case  where  in  the 
materials  act-ally  s  u  bi"  i  t  t.eu  the  tiiP.  cer'  identified  the  sulicit-i- 
tion  fully,  statinq  the  exact  nnii.ber  of  pages  that  c  (.  iiq.)  r  i  s  ed  it, 
and  it'  a  case  wiiero  a  bidder  '.ubm  i  t  t''d  two  i.iages  cf  the  ir.vita- 

tions  bid  schedule  which  made  reference  to  the  isatcrial  p"ovi- 

l  'i  ' 

sions  of  tiie  invitation  which  had  not  been  returned.  Oti  the 

ottier  hind,  where  .i  bid  was  rr' turned  without  certain  material 
provi  , ions, and  with  no  document*,  that  reforroJ  to  the  missing  pro 
vis  ions,  it  was  held  that  there  was  an  insufficient  basis  to  find 

i  7  : 

i  n  t  0  TOO  ra  1  i  e  n  b;  rr'terence. 

As  with  liny  are.i  whori-  the  bom  1. 1.  r  o  I  1  e  r  .ip|  lie',  t.he  jirinci 
pie  -of  ot.ligiLion  to  n-ea'.iire  the  a  c  c  (' p  t  a  b  i  1  i  ty  if  n  o  n  c  o  n  f  o  r  ni  i  n  q 
bids,  resolution  appear*-  te  Ug  largely  cie  t<- rm  i  lu-d  upon  f  iu.  basis 
T  the  particular  facts  in  each  .case.  It  i 'i  clear,  however,  that 
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‘IK'-t.,  f  he  iHp’guary  ot  1  Ito  fi.!  t  e  r  i  a  I  ■-  r  r  e '  (‘ n  f  e  d  and  whether  tne 
^  i  *  <  ioif;iro  nr  sai'p;  1  s  snhii.itiod  indirale  that  the  product 

lioino  offortsi  .'jonrnrmb  s  uh  s  t  a  n  t  i  a  1  1  y  with  that  whith  is  looiuosted 

J  ■ 

i  ■  :  the  i '  (  V  i  a  !.  U'  n  , 

VJhilo  tho'  forego  iny  a  (.  (.  u  ra  t  (' 1  y  suisina  r  i  /  o  s  tiie  Comptroller's 


109 


presiMit  approjrfi  it  is  not  ro  *  1  (.■(,  t  i  vi-  r,  1  f  P/-  policy  f  ci !  I  tjwi'd  t>y 
tfio  r!'!i!i' t  ro  1  1  p  r  in  lii  s  initial  rlcp  i  ■,  i '.n  .  f  .i  r  i  /  (.ninp  (  ro  1  I  c  r 
dpt  )',i;;ii',  t.  p  ii  ■,  i  s  t  ('n  t  1  y  1ip  I  d  that  .i  U  futnish  desprip- 

t.  i  t,  p  1  i  t  (' iM  t  ii  ('('  pp  s.iin|;lc',  w.is  iKil  to  .i  I’id's  i  p  <  p  p  t  .)  i .  i  1  i  t  / . 

till'  i  t  ro  1  1  p  r  inPir-itp:  t  n -i  t  thi'  intpri-.t-,  if  fp,-.  Oov- 

P'l;:,  III  would  'lit  lip  Spl'V'd  i- ftp-  I'M'-'  til.''  "t  .i  !'  i  ^  ,iii:|;l/  lip- 

it  fuilp't  tn  furni'-ii  I  i  t'M',:  t  .■  r  ■■  m  '  :i  s  nc"  the  f  o  i  1 - 

II  rp  ■  .  :i  :>  o  a  f  f  p  i  t  ■  >  n  t  io  p  r  :  i.  <• ,  ■ ;  o  .i  !  i  t  .  . r  u  1 1  '  i  1  /  of  f  m  c  i  t  r.|;is 

to  p  t  j  r  n  i  s  h  ('  d  .  !  ii  t  ii  p  j "  pail/  '  ■  •  i  i  ,  1 1  ■  i  n  ■,  v/'i  r'- 

n>.'*.fipd  that  where  a  low  piiid'r  ntd  tiiliu  :  disrrip- 

ti.'i'  litpr.atui'e  nr  ''am-plp-  with  lid.  to"  .itipn:,/  olujuld 

.iftriTii  t  tt.i  acquire  tluse  iratorials  utter  bid  openinq  and  onlv  if 
I'l'  l.'iddor  then  failed  to  produce  Mo'  items  should  the  1j  i  d  i'p  rp- 

.i"'  t  '’d  . 

This  posit,  i  in  uiiderw':''!  t  „  inarted  changr  during  the  19‘j0s 
1. '  the  r  oi'ip  t  r.i  1  1  p  r  loriiiulalpd  tri(>  rule  against;  "two  bites  at  the 
ai  s''  In  a  series  of  decisions  during  t  toi  t  df'Cade  tho  (loiiip- 

troiliM-  e  s  t  a  h  1  i '■  he';1  that  whore  literiiture  or  '.ainples  v.'ere  es^.en- 

I  ial  to  an  age'itcy's  det  e  nii  i  na  1 1  on  of  whether  the  offered  item  met 
tie  'iiT'ds  of  tne  (lO  ve  r  nmen  t  ,  thus  being  necessaiy  to  enable  pro- 
iiir'iii  officials  to  ..oni.  I  ucK'  preci'.ply  what  the  bidder  [iroposed 


ti  furnish,  then  fhe  tailure  t:>  ■.nlaiiit  such  materials  prior  to  bid 
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open  i  no.  It  was  fo  I  t  f.h.)t  it  a  IndiJor  desired  to  'jualif/  he 

could  submit  the  ma  t  e  r  i  a  1 in  tue  jiroper  for:ii  and  if  he  did  not 

dc'sirc  to  quality  h(.'  enu'd  siibnit  miterials  diverqiriq  se  widel/ 
froir,  the  s  pe  c  i  t  i  (  a  t  i  on  s  as  lo  f  re,!  t  !•  doul'f  ij  s  ft.  h  i  ^  at)  i  1  i  t  y  to 
meet  the  aqencv's  requ  i  rrMiien  Ls  . 

Once  it  i rc'coqri  i  i’.et  that  the  ■!  nde  r  1  ,  i  ii  ij  ni  iociiile  hehind 
a  requirement  uf  !>  i  d  r  es  poii  a  i  vet;  (  s  s  in  l.  ti  i are,,  ,  ,  dctual  [/reju- 
dice  and  tiio  rule  aqainst  "two  bttes  at.  the  appl'  ",  rattier  than 
potential  [irejudici  or  tne  rult-  of  price,  cjualif/,  r|uantit/  or 
delivery,  the  task  of  determiaimi  wtia'  kinds  of  d.-viations  will 
t'e  permitted,  oy  the  Comptroller  is  made  sinqiler.  The  key  to  ac¬ 
cept  a  1' i  1  i  ty  is  whether  the  required  materials  are  riecessary  to 
evaluate  the  c  h  a  ra  c  t  e  r  i  s  t  i  c  s  of  the  bidder's  pt'(iduct  to  insure 

c.i.'iformity  wit*)  tlie  Co  ve  rniiHMi  I. ' s  re(|u  i  ri'mf'nts  and  if  so  if  the 

i  h  fa  rii  a  t  i  on  Mie  (^overniiien  t  (lossessc's  prior  to  t)  i  d  opening  is  suf¬ 
ficient  for  (lariioses  of  evaluation  in  the  absence  of  such  mater¬ 
ials. 

L  i  t  c  is:  t  u  r_p  an_d  [lata 

Witn  regard  to  descriptive  literature,  a  cuestiun  of  a  bid 
responsiveness  will  not  even  arise  unless  Itie  aijency  in  reciuesting 
such  literature  coinplys  with  cert.iin  orocedural  requirements.  In 
reouojtinn  descriptive  1  i  !  <>  i'.: ;  u  re  If  is  requ  i  r(‘d  that  the  invi  ta¬ 
li;  n  ,'iecity  what  1  i  t.c- ra  t  u  re  is  r('(|uired.  the  purpose  to  be  served 
by  I  '  s  su'imission,  tin-  e>!ent  to  wliicii  if  will  tie  t.onsidered  in 
evalu<itinq  Imds,  and  tlie  ri'sult  should  t  tie  re  iu*  a  tailure  to  fur¬ 
nish  the  literature.  Wtiere  tt\e  reijuirement  for  ttie  literature 
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t  o  c  iJ  s  I'  (I  u  0  It  u'  I  M‘  I  iu'  r  I  ii  i  ■  .m  i  r  i  ■  f  i  ti  (_  ( •  of  ■,  n  i  fi  ,i  ;  i  r]  i:i  i  'j  h  t  r'  u  I  t  in 

iitual  (irt'jurlKo  by  i'l'u  V  i  0  i  r;'i  t  hf'  bidder  an  o;j;'tir  tun  i  <•  y  ut  'two 

i'l'es  at  tbc  apble'  .  Ai  <  o  r<l  i  n  i)  1  y  ,  ttiese  liiil',  tiavn  b'’en  found 
acceptahlp  wliere  if  w.to  deternii  ned  that  tli(>  t.idder  wouWi  bo  otili- 

nati^d  to  perfcnii  in  a  c  r  o  rd  a  ii  cp  witti  ft-c  Ho  v  e  r  n'in' n  t  ' r  I'pij  i  rumen  to 

i  r  0  p  1  t  e  ('  f  t  ht'  oni  i  o  o  ion. 

Failure  to  Price  [toiiis  'to  tlie  Bidditiq  Schedule' 

General  Iv  a  bidder's  failure  t.e  bid  upon  or  ontet  a  price 
for  all  items  listed  in  flu'  invitation's  biddirifj  ociiedule  does  not 

iu  0 

Const.itute  a  !-asis  u'.on  whicti  to  find  fi  i  '  bid  u  n  a  c  c  e  p  t  a  fj  1  e  . 

In  such  it  is  pc  r  la  1  0  s  i  ti  1  e  !,i;  consider  'he  !;  i  d  fftr  award  on 

those  items  wiich  were  .ictuaily  I'iil  upor,  However,  wriere  the  bid- 
cer  h,!',  indifa^ed  that  he  would  only  accept  an  award  f  o ,  all  ite'ss 
listed  or  where  f  i'.e  invitation  required  a  bid  n[)on  all  items, 
‘he  f;iilure  to  e, uot(‘  a  price  or  all  items  has  bc'i'ii  considered  a 
mateiiol  deviation  requirinq  the  bid'-,  rejection.  The  Comptroller 
lias  sfatC'd  the  purpose  for  this  rul"  as  the  following: 

A  bid  i  •:  qeiierally  reqarded  as  n  n  n  res  po  n  s  i  ve  on 
Its  face  for  failure  to  include  a  price  on  every  i  tci'!  as 
('('(juired  by  the  I  fp.  .  .  .  .  Ttie  rationale  for  these 

decisions  is  th.it  wher'e  a  bidder  failed  to  sutimit  a  |irice 
for  an  iter,  lu'  (lenerallv  cannot  be  said  to  tw  otili- 
qated  to  perform  fti.it  service  as  part  of  the  other 
services  fio’  wtiich  (iricps  vcrc  sut'iaittod. 

To  u  r  01’ n  1  <;  a  t  e  a  rule  which  v^ould  al  low  tiidders 
t  '  r  ,  -  r  r  I  n  f  ;  price  omission  a  f  t  ('  r  an  a  I  I  e  q  a  ‘  i  i  >  n  of 
mistake  in  ti  i  c|  would  qu-iprallv  qrant  the  I'ldder  u  n 
iiplion  'o  I'xolain  after  .ipeninci  whether  his  intent  w.is 
to  ;.(■rtorm  or  not  pei  form  the  work  for  wh  i  (  ii  tlie  price  , 
were  i;  »■  i  fj  i '  a  1  ■*  y  eiiiittf'd.  To  eyfend  this  op'tion  v.eiuld 
in  '  tfect  ’’t  t  a  r.  f  a  moil  !■  I  to  qrant  ioq  the  onportunitv  ti^ 
s  ul'  1,  i  t  I  new  !'  i  d  . 

T  h  r ‘  u  r  e  ,  i  'i  I  e  t  >  •  rm  i  'i  l  n  q  .i  (  ;  ' ; ,  •  t  i  1  i  '  t  Ii .  ‘  i  .  ,  .  t. .  ‘  [i  u 
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‘.ho  f'.il  1  owi  iiy  :  where  I)  i  d  ' total  erice  exceeded  trie  sum  of  the 
;t-ms  bid  uivon  n'.d  next  to  the  t"tal  the  bidder  had  inserted  that 
the  sum  entor(>>^  included  a  hid  for  ,i  1  1  i  teitis  ;  whr.'re  a  1  id  was 
a  .  i  e :  i;  a  n  i  0  d  by  X'lc  livery  schedule  wriich  indicated  the  bidd'or's 
intent  ti'  turni  itcM'i;  and  where  I  v  the  '>|iaf.e  provided  for 

ttie  total  prill  it  v/u  s  iminted  on  the  hid  form  that  the  suir 


nteted  incluled  a  hii\on  all  items. 


0  n  t  h  e  0  t  »!  e  r  h  a  no.  i  n  a 


ca  e  in  which,  the  sLim  of  the  hid  total  matched  the  sum  of  the 


i  ter’it  for  which  prii.es  weie  entered  and  ttiere  was  no  indication 


that  the  bidder  intended  to  '.id  upon  the  omitted  item,  trie  t)  i  d  was 
found  un  a  c  c  ep  t  a  hie. 

One  of  the  most  significant  exc. eptions  to  tiie  general  rule 
that  a  failure  to  enter  a  hid  prit.e  for  a  reguired  item  must  result 
in  r'.jectioti  is  known  as  the  pricing  pattern  rule.  It  also  is 
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based  upon  the  principlf'  of  ul;  I  i  q.i  t  i  on  and  provides  that  even 

though  vi  bidder  has  failed  to  submit  a  (irico  for  an  item  in  a  bid, 

that  omission  can  be  corrected  if  the  liid,  as  submitted,  indicates 

not  only  the  probability  of  error  but  also  tie-  exact  nature  of 

the  erro)'.  'I'he  Comptroller's  r.itionaie  for  tliis  exception  has 

been  ttia;  under  sucti  circumstances  to  find  the  bid  nonrespons  i  ve 

would  I'e  to  convert  an  obvious  clerical  error  of  omission  into  a 

1  ■■  ■ 

I'Oitter  of  non  re  s  po  n  i  V  ones  s  . 

Deci'-ions  a[)plvino  tiie  priiiinq  paftern  ru  1  !■  have  itivolved 
1  s  liedni'",  solicifincj  bids  upon  similar  items.  The  posi- 
•■ion  t.iven  by  the  C omp. t ro  1  1  o r  has  been  that  even  though  a  bidder 
did  not  lii  d  a  price  for  a  n  i  tom ,  a  ti  intent  to  hid  a  c  e  r  t  a  i  n  price 
wa^  appatent  as  a  result  of  the  bidder's  bidding  the  same  amount 
for  the  same  item  throughout  the  other  parts  of  the  i)idding  sche¬ 
dule.  Indi'r  these  circumstances,  absent  clear  and  convincing  evi- 
der.ce  t‘;at  the  bidder  intended  a  |)rice  different  from  the  one 
established  by  ttie  pricinc)  pattern,  the  bid  has  been  found  accep¬ 
table  based  upon  the  belief  that  the  bidder  did  not  have  an  option 
to  refuse  an  award  on  those  items  at  the  price  that  was  evidoriced 
el  I'wtiere  in  the  i>  i  d .  One  such  rase  involved  the  procurement 

of  a  quantity  of  oscilloscopes.  On  the  scliedule  the  bidder  hid  a 
consistent  pri((  for  all  f)uanti'i(>s  for  which  a  bid  was  entered 
but  failed  to  enter  a  price  for  nine  of  thi'  oscilloscopes.  This 

oaissinn  was  c''nsider('d  immaterial  in  light  of  the  consistent 

1  S7 

pat  fern  through  the  other  f)ortions  of  the  schedule. 

The  Comptroller  has  broadened  the  applicability  of  the 
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:  t 

e  0  ■  ■■,  t' 

e  fi  u!'  t  fu  1  i-tia  f. 

•.  1 

*■  i  doe  r  won  1  <1 

i/C  of 

1  1  ga  t( 

')  ,  iion 

f.  'J  i  cl 

t  (■  V  e  n 

I'ld  the  sumo  p 

r  1 1  ■ 

r  .  W  ti  a  t  t  it  < 

f  Ollip  f  1 

!  in, 

a  s  t  u  a 

1  1  y  up- 

I  )•  n  be  fliiinr  the  ;iririni;  t  jle  i  >  n  '  'ipplyinn 

'  :  r  t  i  I. i  ;>  1 1‘  '' f  el' )  ■  .'i.i  I  i  on  to  find  t)ids  re  %  ixni  ,  i  e  .  Ivut.  rather 

>' r  1’:  i  1 1  i  r  n  i  no  r  (• »  rr  c  t  i  o  n  .ifter  bid  opening  of  wrut  -.re  nori>"o- 
iO’', sive  biiij  nr:lor  .jny  principle  of  l  e s  i>o n s  i  V e n e . 
iii’urc-  'u  i- i  d  Alternater  and  OptiiUiS 

Tin'  {' in:ii)  l  ro  1  1  o  r  r,.is  taken  liie  jiOsition  tiiat  a  bidder's 
■  1  ;  I'  e  to  b  i  1  upon  an  .i  i  f  or  ria  f  e  I  i  s  )  <■  (!  in  an  i  n  v  i  t  >i  '  i  o  n  is  not  a 

.  ;  ■  I  i  a  1  divi.ifion  oven  if  liie  invifatiei.  s  ju'''  i  f  i  c:  a  1  1  y  icgnirej  bid 

0  such  an  a  1  t  erfia  t.(>  ,  The  ra  t.  i  ona  i  <  lias  been  teat  by  railing 
o  ;  ■  1  ii(,ii,n  an  ..  I  )  ■  in.ite  tno  biddor-  obtains  no  advantage  over  his 
'■i'  ofi'ors  , ,  .lift!  a  f.iiliji'f.'  ean  only  opera  to  to  tinj  ad- 
■';[  I  ;f’  (if  ot'u'r  t'l'idci's  ralhet  tnati  to  their  vl  i  s  a  d  v  a  n  ta  ge  since 
!  id.Jer  not  s '  t  !  i  ng  .m  iltert.ato  pliiiiinates  himself  fro  .  com- 
it'rion  w  I  ;  ii  otlier  liidfbr'.  so  far  as  thf'  a  1  t  (' rn  a e  wor'k  is  cun' 

M  n  o  d  ,  I  a  ;  I  I  ro  I  '  |i  i  g  m  i  1  t  n  r  ti  a  1  o  will  r  ( ‘  s  u  ]  t  in  r  e  ,i  e  c  - 

ion  only  if  it  is  d  (’ I.  o  no  i  n  oij  by  t  to,'  t'lo  V(*rnmcti  t  tr  m  i  k  o  award  on 


iai.Vs  sufficient  clarity  tn  ;)lai:o  biddnrs  eti  notice  of  v/hat  was 
dcs  i  red  ,  cance  1  1  a  t  i  on  of  the  invitation  itac  Imnn  dirt'cted,  in 
spite  of  the  fact  that  the  ayency  may  h.ivi'  had  '.uffii.ient  justifi- 

i  •  > 

cation  for  the  r  eq  u  i  reiiUMi  t . 

fven  whore  a  requirement  is  (learly  st.ited  a  failure  to 
confcrii!  floes  tint  automatic  illy  re<|iiire  rejef.ti  ri.  There  must 
first  have  been  .justitical  ion  fiir-  the  rerju  i  reiin' n  t .  Both  major 
I'lo c u r (-me n t  requlatinns  provide  that  ctescriptive  literature  may 
only  ae  refiuirf  !  when  it  is  necessary  tfi  detor'inine  whether  tiie 
product,  offered  meet  specification  re(|.i  i  rente  n  t  s  and  to  establish 
exactly  what  the  bidder  pr(;poses  t()  furnish.  Ttie  Comtjtroller 

has  salted  that  a  rc'fju  i  rerintn  t  for  dn  •  c  r  i  p  t  i  ve  1  iterature  is  not 
justifiofl  if  the  specifications  are  so  detailed  that  they  leave 
nnthirn]  for  the  bidder  to  describe.  When  not  Justified  a 

fi'iit.t'e  :  (/  (irovido  iit(*rature  is  regarded  as  an  immaterial  devia¬ 
tion.  'he  rationale  is  that  the  bidder  would  be  obligated  to 

(■''rnply  with  the  specifications  reqardless  of  whether  or  n(;t  such 

I  •• 

litf'i'ature  was  furnished.  ronsequenf  1  y ,  unlf'ss  an  obligation 

to  meet  the  (!(' v  c  rnmen  t  '  s  re(|  u  i  remen  t  s  cannot  be  found  without  the 

refjuirnd  litorature  a  failure  to  comply  is  considered  an  irisuf- 

I  a  7 

f  1  (.  i  e  n  t  b  a.  s  i  s  for  r  e  J  ('  (  t  i  o  ti . 

The  Comptroller  has  also  found  bids  failing  to  ,)rnvide 
descriptive  literature  ar(:e|jtab1e  v/tierc  it  afipeared  that  the  liter¬ 
ature  was  to  be  used,  not  to  measure  the  conformity  of  the  product 

-  tj 

being  offered,  but  to  evaluate  a  bidder's  capacity  to  perform. 

In  such  cases  it  has  been  held  that  the  literature  was  for  pur- 


poses  of  determining  I'idder  rc.'spons  i  li  i  I  i  f.y  rot  tier  than  !)  i  d 

;  ;  4 

res  potis  i  vene  s  s  .  Under  such  c  ire:  urns  t  a  nee  s  the  literature  ina/ 

he  furnished  at  any  time  prior  to  cnriip  1  e  t  i  ofi  nf  (j  i  d  evaluation, 
even  where  the  invitation  warns  th.it  fiilure  to  furnish  the  lit¬ 
erature  may  he  eau  .(•  tor-  rc  jection.  This  position  wo>,1d  appear 

Ciinsi  tent  with  the  princii^le  ot  ol.  1  i  ga  t  i  oi,  as  tlie  failure  to 
fur:  ish  such  information  would  tiavc  io>  .iffia  t  u|ow  ^hc■  l-idJer's 
c  .omm  i  t  mo  II  t  to  perforri.  Hov/evei  ,  perm  i  t  *  i 'Wj  i  in.  ..i  c  c  e  p  t  a  nc  ■■  iif 
bid:,  fa  i  i  i  iu|  to  fiirni'.h  such  reiju  i  re'l  i  m  f  o  rm  a  t  i  (.  n  is  i  ii  c  o  n  s  i  s  t  ran  t 
with  the  [iriiiciple  of  potential  prejurlice.  A  regu  i  reiren  t  to 
furni'-h  such  literature  may  deter  |i  ro  s  pec  t  i  v  e  bidders  from  com- 
petinq  i  r  res  pic  t  i  ve  of  the  basis  for  that  req  u  i  r  eiiuMi  t  . 

Since  the  puri'ose  behind  a  proiier  request  for  descriptive 
literature  is  tr,  enable  the  procuring  .igency  to  f'valuate  tiids, 
n  on  re  s  [joii  s  i  V  enes  s  has  re<,ulted  not  only  from  a  failure  to  submit 

■  I  ' 

literature.  but  also  from  the  submission  of  literature  that 

is  insufficient  for  purjioses  of  liid  evaluation.  The  Corrip- 

tr.IliM'  has  tield,  hov/ever,  that  a  failure  to  furnish  aderiuate 
lit^'cature  does  not  iustify  reji'cl.ion  in  all  cases.  Where  the 
i  n  t  o  rm  a  t  i  e  n  neC('S’'.arv  fnr  evaluatiue  is  oh  t  a  i  n  i  h  1  o  li  y  the  ap|)li- 
cat  iciii  of  re.;ogni/ed  formulai'  (of  malhemai  ics,  j'h/sics,  or 
chemistry)  to  information  .ilready  in’o  v  i  (j  ed ,  the  bid  is  a(,:orit- 
alili'.  The  basis  for  this  oxcei'tion  has  been  OApressed  as 

t  o  1  1  0  w  s  ; 

'While  ...  a  descri))tive  data  requirement  must 
normally  be  regarded  as  material  and  complied  with 
fully,  we  think  that,  having  in  mind  the  purpose 


1 )  j 


ot  'iUi‘i  rc u  i  r(”UMi  t  ,  -i  i  ■  i  imi  ii  ,ii  li.u'.t  ;  ■  <lt'iv;t, 
t'OtwiMMi  dati  v/liirti  |■(>p  I'l- '  n  !.  .  t  <■  I  ,i  t  i  v  <  ■  i  /  tree 
(hiiiLt?  !■/  tho  hi  it  (lor,  .md  d  i  i  ,i  '.vhir.li  iff  '■•O'liid  Ij/ 

:  hn  1 1  p  1  i  (  n  I  i  on  of  i  n  rnniici  t  i  • '  n  I  o  rn  i  ■,  iio'd  i  r,  tho 

i  Ii  V  1  '  ,i  t  i  u  n  or  Ur  p  hid  to  t.  Ii<‘  1  i  !•'  i  f  .i  r  j  o  n  of  .i  o  i  ■  i.  ■,  .j  - 

nizod  ma  t  np"M  f  i  c  <i  1  fiinmil.i  rule  oi  ,di/si(,  .  or  c  ti  on;  i  f,  p  r  7  . 
f.  f  )' i  c  t  a  I' f  i '■  a  L  i  o  n  of  flip  ripncral  o  r  i  n  o  i  (i  I  p  ir  fin-  laffp: 

:  1  ,p  would  vipiipai'  lo  spr'v'  lit!. to  purposp  olhcr  fhan 
f  o  di-terminp  flip  afili*,'  of  I hid  prpp.rror  ih 
!ha  formula  or  rulp  to  flip  pivi-n  i  i' f’o  rma  f  i  on  .  .  . 

p  i  C  c  t  i  f’  n  of  a  hid  in  Uui  f  i  n  s  t  .i  n  t  ,  not  w  i  tli  o  i  j  n  d  i  n 
flip  lanquace  of  thp  d'"- r,  r  i  p  t  i  vo  '  i  te  r-.i  tu  r  i*  rioju  i  rcmcrn  t , 

V.  ou  1  d  bp  on  i  uo  t  i  f  i  a''  I  o  .  ^  ’ 

d  on  0  (' o  ii  p ’i  t  I  / ,  flu'  C  oii;;.  t  I  o  i  I  p  r  '  s  aiprr.'rh  hao  hi'M  that,  oo^'olf'te 

1  i  ■  p  r  a  ‘  I' (■  lo  not  lo  o  ■  ■  o  s  a  i' v  for  '■■valuation  in  ■urn  a  (,  i  i' n  u  mo  t 'i  n  C  p 

amt  as  a  result  'bp  t  iddcM*  would  not  '■it.ain  a  c  omiif' f  i  1  i  v  p  a  - 
i.i;';.'  ;  ,  hi-ing  '  (■  to  Ji'.ijualify  bis  I  id  after  '  id  0[reriing  by  tur- 

h  i  n  i  n  'I  lUi  n  c:  o  n  f  o  loi'  i  n  c|  1  i  t  p  roi  I  n  r'  p  . 

The  Cn!i'i<t  ro  1  1  p  i  has  tatP’i  '  n  1  a  t,  •  d  posi'ion  in  ’‘brand  n,a''' 
pr  p  ■  0  1  i  ”  !■  roc.  u  rpopii  t.  s  .  1:  .non  s  i  ‘  na  i  i  on i!  is  rruui'P  I  that 

O'-io'S  biildit.n  on  an  "or  p(|ual"  i  ,  furni  fi  d"',  c:  r  I  p  L  i  vs'  litier.i- 

t  j  ■  1  ro  eprmif  Uic  proc  ur' i  m;  a'aenr'/  d '■  t.i- rn  i  r,  if  the  offorod 
j'-roourt  I-.' i  1  1  ppua]  thr'  br'ar'J  riaiao  pi'oduct.  However,  the  fail- 

if"  t  .ubmil  su'h  lit(>raturp  dopa  nof  npcr'"  .-a  r  i  1  y  result  in  a 

•ir.lMiU  of  no  n  r  O',  po  ris  i  VP  no  s  s  .  Tin'  doinp  t  ro  1  1  f' r  has  held  that  a 

f  I  i  lure  to  coiupil/  which  does  not  affect  the  abil  i  ty  of  the  con- 
tracring  anoncy  to  pvaluate  the  hid  and  deterniinp  what  the  bidder 
wouKi  1)0  b'''and  to  supi'l;/  upi'o  acceptaiice  will  not  rerpjir-p  rejec- 
*  i,!n,  f ,  o  n  s  p  i]  u  o  n  t  1  y  ,  in  onp  dprision  where  a  I'.irlder  identified 

tin-  iirodiji  t  IIP  intpiidi'd  to  ir-('vi'le  as  irl'oitir.il  to  tha’’  furnished 

."d’O  I  jirioi'  (ontratf.  hu'  f, till'd  tc  s  uhmi  t  do*,  i  r  i  |,i  t  i  ve  litera¬ 

ture  (^■s^ri'  ing  ;  ho  jpodnct,  his  1)  i  d  'was  found  a  c  .j  i  ]  (<  wnere 


the  dqeticv  could  determine  hy  reffronti  :  o  the  i-rior  contr.jct  tiiat 
till'  product  was  ('(]Udl  to  tio'  brand  name  produr.l,.  It  is  interest- 
inn  to  note  that  the  (  omp  t.  ro  1  1  e  r  tins  ‘.lated  that  bidders  may  even 
furnish  such  literature  afti'i  bid  openimj  as  lonq  ii  s  tht-  nroduct 
\.as  identified  in  tiu'ir  hid  and  t -tj  literature  pulylicly  aviilulile 

I  I 

prior  to  bid  opening.  In  such  c  .i  s  e  s  it  is  felt  t  h  u  t  f  ii  e  bidder 

is  obligated  to  provide  the  product  identified  in  his  hid  and 
nnr"’:,'  becomes  an  instrument  for  furnistiino  t.ne  r  e  -  e  x  j  s  1 1  n  g  data 
te  *jie  procuring  agency. 

!•  a  '!■(  I  .-s 

for  ‘he  r  '!  part  the  rules  of  res  pon  s  i  veec’s  s  oj.pl  icable 
to  t'  I  d  sasj'les  ti'"  (,  01' s  i  s  t  en  f  with  those  applicable  to  dnsrriPtive 
'  !  ‘  e.  r'  !  t  u  r e  .  "tie  p. r o i.  u i' e sie n  t  r e <■] a  1  a  I,  i  o li s  p r o v  1 1 1  e  that  !>  i  d d e  r  s 
should  net  1"  ’.'ciir.d  te  <‘urnish  a  hid  s.Mupie  unless  tii'Te  are 
ct'rtain  Lcara.  teristirs  cf  thi'  produi  f  v;hicli  iniiOt  'ee  di.scriticd 

a  d  e 'j  u  a  ^  e  i in  tie  spei  ification.  As  with  s  i  f  i  [i  I.  i  ye  litera¬ 

ture,  t  iu  I’lyitition  naist  jo'C  i  f  i  ■;  a  I  1  /  advise  bidders  of  tne  )■<;- 
(, u  i  r e m e n  t  and  e f  t  ii e  results  v, In  (,  h  vj  i  I  I  f  o  1  1  n vy  .i  failure  to  f  u  r  - 
nisn  sjmcli's  e  i'  the  furnishing  of  unai  ceptal' 1  e  sam()les.  In 

additien,  the  invitation  must  list  the  specific  c h a r a t t e r i s t i c s 
the  .an'ples  would  have  to  meet.  The  Comptroller  has  indicated  that 
if  '.uliectivc'  ;  h  f)  r  a  c  t  e  r  1  s  t  i  c  s  are  listed  they  nnist  be  defined  with 
sufficient  clarity  so  t  li  a  t  ail  b  i  d  il  •'  r  s  will  be  a  v;  a  r  e  of  what  is 
ree|iiired  and  has  slated  that  he  would  find  legally  gues  t  i  ona  I- 1  e 

an  agency'  Peri'  ion  to  reject  a  b  i  ■!  f..iling  to  conform  to  a 

'  I 

vaiiu.'ly  sta.  ted  r  e  i|  u  i  r  eine  n  t  . 
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Wtiere  ffie  r,  p(n:  i  M  i- fi  t  i  on  has  bt.M'n  <  ioar,  flcfinitp,  folly  sot 
fortli  the  (lO  ve  niiiKMi  t  '  s  rtM)ii  i  rrMiimi  ts  .uul  l.hore  was  no  c  ha  r  a  c  t  o  r  i  s - 


t  i  (  s  wh  i  c  ii  could 

n  0 1 

tie  de'. c 

r  i  bed  a 

d  1  qua  t  e  1  y 

in  t  h(’ 

s 

pe  c  i  f  i  1,  a  t  i  0  n  , 

a  recju  i 

reiuont  for 

a  h 

id  saiiqile  has 

tieen  held 

unnec  e 

c  c, 

ary  to  e va  1  - 

u  a  1 1'  c  0 

m[)  1  i  a  n  c  e  . 

The  Cc)mptroller 

h  .1  s  s  t  a  f  f-  (1 

t  ti  a  t 

i  n 

such  a  s  i  t  - 

u  a  t  i  0  n 

the  failure  t.  o 

•  ■>  u  b  m  i  r. 

a  1)  i  d 

s  a  iiip  1  e  w  i  1 

1  not 

re 

s  u  1  t,  i  n  a 

f  i  nd  i  n  q 

of  n  0  n  r  p  s  p  0  n  s 

i  vcMiess 

.  By 

u  1 1  III  i  1 1  i  n  n 

a  ti  i  d 

i  ri 

response 

to  t  h (' 

i n  V i t  a  t i on 

t  h  0 

b  1  d  d  e  r 

would 

be  obi  i oa  t 

e d  to 

1  t 

s  terms  re- 

qat'dless  of  whether  or  not  he  submitted  the  sample.  Under  these 
e  i  r  c  urns  I  a  nc  c  s  it  is  felt  that  the  bidder  would  obtair,  no  cornpeti- 
t  i  v'  advantage  by  not  sutnaittinq  the  ‘.ample  prior  to  bid  open¬ 
in';, 

A‘,  I  .  flu  tuse  with  descriptive  literature  requ  i  rcniien  t  s  , 
'.;n('r('  a  t  c;  .n  r'-men  t  for  a  bid  sairple  ti.is  related  to  a  biiJder's 
.M  i  1  i  t  y  to  I'rodiKo  -an  item  rath(-r  than  to  whether  the  [iroduct 
;  n.fer'.ed  w  i  t  ,t'  the  invitation,  the  f.nluro'  to  submit  such  sample 
:  rior  to  hid  '  poninq  has  nt.t  resulted  in  a  findinq  of  nonrespon- 
,  VlOil-SS  . 

fine  cf  ttie  mt'r'e  i  nt  efcs  t  i  no  |)ositiotis  tat,  en  by  the  C.  onip- 
troller  with  mjard  to  bid  samples  relates  to  situations  where 
the  c.imple  conforms  to  •  elia  rac  t  e  r  i  s  t  i  c  s  rp(|uired  for  evaluation 
but  fails  to  conform  to  other  spiec  i  f  i  c:a  t  i  on  requirements.  While 

The  qeneral  rule  i  5'.  ttiat  a  failure  to  conform  wilfi  the  character- 

a  s 

i  sties  refju  i  rod  for  evaluation  re',  ult'.  in  n  on  r  e  s  po  n  s  i  ve  n  e  s  s  , 

th(‘  Comptroller  ha‘j  taken  .i  different  position  regarding  a  failure 

U'  (  on  form  with  ttie  liniisfed  r  ha  r  .i  r  t r  i  s  t  j  r  s  ,  In  a  decision 


addressing  tlris  issue  the  Comptroller  found  a  bid  responsive  where 
the  sample  conformed  to  the  color,  pattern  and  finish  characteris¬ 
tics  required  for  evaluation  even  thougfi  it  failed  to  conform  to 
trie  material  requirements  otherwise  listed  in  the  invitation. 

The  basis  fo>'  decision  was  that  tire  bidcte-r,  try  submitting  the 
e'eviating  sample,  was  not  relieved  from  complying  with  the  speci- 
lications.  This  was  because  the  invitation  provided  that  products 
delivered  under  any  I'esulting  contract  would  comply  with  the  ap¬ 
proved  sample  as  to  the  characteristics  listed  for  examination 
ar, d  with  the  specifications  as  to  all  other  characteristics. 
Therefore,  applying  the  principle  of  obligation,  the  Comptroller 
found  the  bid  acceptable. 

Shipping  Information  and  Guaranteed  Weights 
One  of  the  more  clear  situations  in  which  the  Comptroller 
has  applied  the  principles  of  actual  prejudice  and  obligation  in 
tandem  has  related  to  requirements  for  shipping  information  and 
quai-.iiitood  shipping  weights.  Such  a  requirement  is  normally  in¬ 
cluded  when  bids  have  been  solicited  f.o.b.  origin.  The  purpose 
behind  the  re(|ui  remen  t  is  to  enable  the  Government  to  utilize 
such  i  n  f^i/r  ma  t  i  n  n  to  determine  the  costs  it  would  incur  in  trans¬ 
porting  items  being  procured  from  point  of  origin  to  destination. 
This  i  n  forma  t  i  (111  is  sign’fi(,  ant  because  whore  delivery  is  f.o.b. 
origin  agencies  may  consider  the  transportation  costs  beyond  de- 
livery  point  in  evaluating  bids.  To  aid  in  this  evaluation 
agencies  have  required  information  concerning  the  location  of  the 
point  from  which  the  items  would  be  shipped,  the  site  of  the 
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.  .  7>i'i(o  'til,'  siiiii|i’n(j  .-.'i.'ioht  and  d  i  men ions  am 

:i  'ter'  il  -il  /  '  the  d  o  t  c  r  :ii  i  n  a  t  i  0  n  of  Ihi'  novorn- 

a  I  p  1  iihi  t  (■  costs,  u.d  their  omission  therefor-, 
i  ‘  0  i  :  ,  iffi'f'.s  on  1  V  tile  d  r  t '•  r  Ml  1  n  a  t  j  o  n  of  whether 

•  ■  ‘  v;  1  it  i  ■■  th'-  '  t  adviwi  Laqeoiis  .  .  .  we  do 

■  I  in.,-  1- 1  f  the  oin  j  ion  sh'iiild  l'(.-  rejarded  as 

■  •  I  ■  :  t  :  I  ,1  n  eiu.  o  I!  t  o  r  ,1  i  I!  (1  .  .  .  in  1  e  ■  >.  it  clearly 

■  ,  in'-  ,  „t  t.i.  ;t  ,i  '  e  nil  i  nil  t  i  on  wit.h 


■n  -.1-,  it  is  oil  vi  oils  i'ljt  rriiihiry  roi'cern  is  with 

■•I  !  1'  '  •  i-i  lixed  '.iri'ir  to  bid  oiien-nq.  If  so,  the 

■  I  i  ’  ,1  ■  ■  ■  .!  ,  I  n  |i  t  a  1)  1  I-  in  p  i  t  e  of  tie-  f  a  c  i  that  the 

■  ’  I  '•!  ',t  .11  enii'Mti'd  t-.  ,  •.pncifii  wpiqiii  or  ri'quired  to 

I  :  :  . I  *  o’  >;  o/,.rti-’n'ii  1  for  an  -  wo ''ini  nxee',  Apparently  it  'S 

;  o  I  I  V  n  1  r  n  a  t  1  1  I  i  t  a  f  o n  1,  ,  !  ii  c  tlo  v  e  r  n">e  n  I  ■,  i  m  e  1 1, o  I’la  X  i  - 

"  i  i,‘,  i:-le  weiqht  could  never  lie  '.urpassed. 

A.i’io  t,-i!it  the  forego  I '.q  ,  Im-  fomti  t  r  (' 1  I  e  n  has  also  per-mit- 

■'  '■  t  h,,.  ...  oil  tine  n  of  hi 'Is  f  a  i  ’  i  nq  fo  provide  ijiia  ran  teed  shipping 
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pfivile  qujrtinteed  weiyut.  Thf  (  oipj/ 1  r  o  1  i  m  r  h.j',  o]',i)  fuurd 

hi  ;  fii.iny  to  furnish  gun  ran  t  erh  ,hi;<|iing  wnigOit'  ru;  c  <•  p  t  <i  b  1  e 
'll'  i,  fiH'  furni 'filing  of  such  weight,  wc/iild  n-n  in  fixing 

t'lc  ,.n  ve  •  n:;u.>  n  t  ' '  total  cost  or  in  trie  <•  va  1  na  t  i  on  of  hid',.  Thus, 
•■•’'('10  the  destination  lu^int  has  Ikmmi  unct'rtiiin  a  failure  to  p^o- 
v'dt'  'UCti  weights  ftas  not  d  i  sgua  1  i  f  i  O'.l  bids  froi'i  (  on  s  '  df' ra  t  i 'oi  . 

' ;  s  latter  except  i-n  is  consistent  with  the  Cong;  t  ro  1  1  er  '  s  expre,- 
.,0  0  view  til  at  such  information  is  nec('SSdry  '.'ilel/  for  'urri  sos 
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VO  1  VPS 

t  11  0 

f  a  i  1  u  re  to  s ubni  i  t  c  onip  1 

<•  t 

s  u  b 

1  n  n  t  I'd  1  t  11  r  d  ,  1  a  a  .  >'e  - 

quired  tgy  an  invitation.  Such  information  ciont/rally  ri'lato'  f( 
t  lio  identification  of  what  portion  of  t  no  total  work  will  io  ger- 
formod  by  siiecific'd  subcontractors.  What  is  disturbing  atujut  thi 
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(it'e'i  hd‘j  lif'i'ii  J  til'  (  I’ll  1  1  f  f  '  fill'  I  :j  1  t  i  nq  .j  p  |)  f  I  '  (i  .irid  0  |,  [i  o  r  (■  n  t 

w  i  1  1  i  ri  qii  e  '  t  i'  pi*  fi'i  i  t  i  qi*  n  (.  i  c  •  to  i  ii  f  I  u  i>  ri  f  o  ti  i  po  i  L  i  o  i.  r.i  s  to 

v;  h t  h  ■' f  MJth  a  i  o  v  i  a  t  i  o  ii  i  *.  aoi  i  i  r  i  i  !  . 

i'liiiiin  too  [ui'.l  (‘.-/iiitv  v'-ar.  ' 'n*  '  aii.fn  lior  ha*,  ru'.irlv 
r  ::iplotp.!  a  Jf')  ilcgroo  i/(li'  in  hi*.  •itiitinJo  to'./atd,  ttic  nia  1 1?  r  i  a  1 - 
•;  f  y  1^’  I  failiii'o  ♦  I'  furnish  this  t  y;  *•  of  information.  f.  irly  do- 
i',i('''s  tiL'lil  ttiat  fho  failurp  to  '.nii"ii;.  s  n  io,  o  n  t  ra  c  t  o  r  informaticm 
'.■/a*  'lot  a  basis  ffir  non  ros  pon  s  i  vono  s  s  .  'f  was  felt  that  such  a 

T'o '-i  i;  i  r  inip  n  t  w*.  nt  to  the  issue  of  a  h  i  ddor  '  iliitity  to  perform 

oathor  ttiaii  lo  the  responsiveness  of  ii  i '■  I)  i  d  .  As  ,i  resu’t.  '  id- 
der's  were  ,:erniitted  to  provide  sucti  information  after  bid  oof'n- 
nu:.  T  ti  i  s  iico',  ition  wa*.  taken  in  spite  of  argun.enfs  fr.sis  |jro- 

•i  ’ll  ,  thit  liy  f.iilinq  to  furnisti  '.lu.h  information  orior  to  bid 

1  n  i  r' (f  .1  !'it|er  ,/ould  havi'  a  (Oiniu'tivi'  advantage.  They  a'oued 
n  '  'I'e  ■  on  hi  ohhtin  "two  liifes  at  the  ap())e"  by  tieing 

;  irien  to  r'>tu'o  to  furnish  this  i  n  t  n  rma  t  i  o  n  after  award 

1'  '  ’'i.it  b.  not  [leing  hound  to  any  particular  subcontractor  the 
'  -'n'oi-  could  t  i  d  a  lowoi  prill  as  a  rosult  of  ii  i  s  knowledge  liiat 
r.  I  lul  !  ciifiin  inenased  lompefition  from  potenfial  sui'iontrac- 
tors  after  receivinci  .in  awaiuj. 

In  19h.i,  lioweyi'-r,  t  Iti  s  ani'''nii(li  was  modified  as  a  result  of 
c  o  n  (■  t?  r  n  e  x  p  r  t '  >  s  p  d  by  the  (i  o  n  e  r  a  1  b  c*  r  v  i  c;  i  •  s  A  d  m  i  1 1  i  s  t  r  ii  t  i  o  n  (  G  S  A  ) 

I  /er  ttip  practice  known  as  "liiJ  shop|)inc]".  The  term  "bid  shop¬ 

ping"  is  utilized  to  descrifir*  situations  in  which  a  low  tiidder 
wtio  has  not  fieen  rt'quired  to  specifically  list  his  proposi-d  sub- 
(ont  factors  can  searc  h  attr>r  hid  opening  for  more  favorable’  sub- 
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f  1 

:  a  t  i  ,j  n  s  but  c  t  i 

, , ■  r  t  roi'i  t  ni.i 

fact  that  tiy 

t  h  1  i  r  f  a  i  1  u  cfi 

to  c 0 n - 

*  lie  bidder'  i 
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after 

t  111  I'l'i'ciiiq  fit’  ('(VI"  tiv'ir  ;  iy  (Mi.cd  <.  nhr  on  !  rj  c  t  ;  . 

Thf'  C  mu  [1 1  r(i  1  I  e  r  'la-,  tat'‘i!  the  orcitioii  that  in  tiie  aO'chcc 
‘  a  !-)ati<»nry  or  roe;  a  1  ■  t  or  v  r  i  remen  t  for  ttip  licfino  of  cub- 

contrictors  there  is  no  b.isi^  on  which  to  roioct  biiJs  fnilinq  to 
li',  t  subcontractors.  Currently,  however,  the  only  agenry  which 

[  o  esses  r(‘ ')  u  1  a  t  i  on  s  that  reijuire  the  listiiiq  nt  s  ub  r  on  t  ra  c  to  r  s 
in  Mvnior  to  avoid  bid  snnetiincj  is  CSA,  As  a  result,  (nly  in 

c!i,'tn.,*s  will  a  failure  to  list  s  iih(.on  t  ra  t  to  r  s  result  in  non- 
f.  ;'o  M i  ve  rc n  .  Even  in  f/,A  contracts  ttie  iailure  to  comply  with 
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sijcti  j  rpquircMiient  does  net  d  u  t  cm'w)  t  i ,t  I  1  y  fliMjij.ilif/  d  [i  i  d  .  dherp 
thp  requirenipnt  hiis  not  hocii  i  tin  f?r‘ t.  o.l  for  tfio  lotriotnos  of  Crr-vont- 
i  II  J  bid  nhoiipinq  tutf  t'l  ,i  j  d  in  do  t  or  in  i  n  .  nq  liiddor  r  o  s  |' o  ri  s  i  l<  i  I  i  t  y  , 
tho  Cor'i't  ri' 11  Pr  bdo  ho  1  fl  tiiaf  thp  i  n  f  o  rn  .i  t  i  o  o  may  to  futr'inhod 
a  f  t  P  r  1)  i  d  0  I'O  M  i  nq  . 

In  spiti'  of  the  fact  that  a  ro(|:i  i  roin.Mi  l  for  n  u  b  c  o  n  f,  r  a  r  t  n  r 
lintinq  nn  v  have  hppti  insortod  in  an  invitat.irjn  to  ni'evpnt  lid 
shopping  tju;  Comptroll(>r  has  not  cons  i  s  ton  t  1  y  found  n  o  nc  oi;  p  I  ;  a  n  c  p 
a  cause  for  rojertion.  Where  it-  a[ijn'<ir(oi  that  in  a  particular 
situation  bid  shnpoinq  was  an  i  ns  i  qn  i  f  i  r  a  n  1  ttirpat  and  that  per¬ 
mitting  the  biddi'r'  to  p’ort  among  subcontra<- tors  would  not  rp^,  ull 
in  actual  pre, uid  it  p  t  p,*  Comptrollpr  ha'  po  r.,;  i  t,  1 1- d  award.  'n  onp 
casp,  for  example,  where  tiie  tiiildpr,  rather  than  designate  'jne 
supplier  of  (lipo  listed  two  s  u  pp  1  i  (.>  rs  ,  ttio  ft  omp  t  r  o  1  I  e  r  found  ttip 
bid  (Kceptaiilo.  If  was  f  (>  1  t  that  the  ttiroat  of  li  i  d  shopping 

did  not  exist  iii'iiauso  the  pip-p  was  not  t  (i  bo  si,o(.i  illy  noMiufar- 
t urod  for  the  contract  and  (he  difference  between  the  low  and  next 
higher  bid  was  great  enoudti  that  t  tio  other  bidders  would  not  be 
[irejudiced  by  permittinq  the  bidder  to  select  between  the  sup- 
pi  i  e  r  s  . 


Recently  the  Comptroller  has  created  a  further  exception. 
While  immediately  subsequent  to  the  initial  policy  change  in  1963 
the  Comptroller  took  the  position  that  any  failure  to  list  a 

requirc'd  subcontractor  demanded  rejection,  in  19/7  a  "de  minimus" 

aO 


rulf'  was  adopted.  This  role  provides  that  w  fie  re 
the  work  whicfi  tiie  unlisted  s  ubc  on  t  ra  c  t  o  r  is  to  do 
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U  i  (J  l^ond',  ciiid  Gua  rd  n  t  I'f'', 

Earl  i  or  in  this  pai)or  cons  i  dor  j  t  i  on  was  fjivon  to  tho 

dovo  1  opmen  t  of  inn  Comptro  1  1  or  GoiH'ra  I  ’  nrosent  attitudo  ttjv/ards 

ttu'  materiality  of  devial  ions  froin  ro(|ii  i  coimoi;  ts  to  furnish  1)  i  d 

!  '■nds.  Thrnunh  that  d  i  souss  i  .oi  it  wa  ,  illustrated  that  tho 

prisary  principle'  liohind  nio  a  s  u  r  i  ri  ij  hid  a  c  f  o  [i  t  a  t  i  1  i  t  y  wtoTi  tiioro 

is  a  failure  to  conform  is  actual  p.  ro  j  ud  i  cr- .  ''loro  s  pe  f.  i  f  1  ca  1  1  y  , 

the  C  0  "ip  t  r  o  1  1  o  r  '  s  concr'''ii  that  ttirouejh  noncoc  p  1  i  a  nco  with  such  a 

rep  u  i  re  (lien  t  a  iiiddor  'iiiyht  'ibtain  "tivo  hifi'S  at  the  apple". 

Granted  that  such  a  ropu  i  roinent  is  now  considc'red  essential  and 

.  '  •  *  * 

devirtions  from  it  material,  this  section  will  examine  the 

area  in  order  to  illustrate  itow  a  following  of  the  princiiiles  of 
■.  ctudl  I'rejudice  and  (>h1iqaM'on  has  njie  rated  to  measure  tlie 
a (  r p  t  a  li  i  1  i  t  y  of  noncon  f  orm  i  n<i  bids. 

Eundamen  ta  1  1  y  two  situations  can  arise  whic.ii  will  contri- 
1  u  t  (■  1 1'  a  finding  of  no  n  m  s  pnn  s  i  von  es  s  in  the  area  of  bid  bonds 
I  n  I  fi  1 1  a  r  a  n  t  p  e  s  .  The  f  i  r  ■,  t  i situations  where  t  ti  e  bidder  fail  s 
t  i.rividr  the  liond,  while  th(>  serond  is  situations  where  secur- 
i*>  is  furnisiied  hut  is  deficient  in  some  manner, 
failure  to  Suliiiii  t 

Wliile  it  is  required  that  a  hid  hond  he  submitted  prior  to 

'  '}  ‘ 

bid  cpirniiuj,  the  C  niiip  t,  i-ri  1  1  e  r  ti.i'.  p:'i'sitt''d  exceptions  wtion  it 
jn[ieared  that  there  would  he  no  pot<Mti„|  for  a  tiidder  to  obtnin 
"two  liites  at.  ttie  apple".  for  exami'le,  in  one  decision,  a  hid  was 
found  acceptable  where  u  bidder  had  iireiiared  a  hid  tiond  ,  hut  had 
misplaced  it  i  :i,me  d  i  a  t  e  1  >  prior  to  hid  opening,  in  a  location  to 
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which  only  Government  personnel  had  .icit'ss.  Under  these  cir¬ 
cumstances  it  wa-.  felt  the  bidder  was  pre.ented  witti  no  op- 

[lort unity  to  elect,  to  (ju.ilify  or  di‘.'|ualify  iiimself  for  award 
after  bid  openinc).  On  the  other  iiand,  fids  h.ive  IxMati  found  non- 
resr'onsivo  where  the'  only  evideiue  tfiat  a  bond  was  ijrepared  |rior 
to  hid  opening  has  coii.e  fri'iii  tiie  bidder  o  i-  ri  i  s  employees. 

That,  a  p  r  i  n  c  i  p  1  e  (>  f  a  c  t.  u  a  1  r  a  I;  ii  (>  r  than  potential  p  r  e  j  u  d  i  c  e 

is  t'einc)  applied  in  this  ar(>a  is  confirmed  by  ttie  fact  that  the 

procurement  regulations  provide  that  a  failure  to  submit  a  bid 
guarantee  will  not  result  in  rejection  when  there  is  tiut  one  bid 

b  I .  ^ 

received.  The  Comptroller  has  never  specifically  held  that 

waiver  should  occur  when  there  is  no  guarantee  in  an/  amount  fur- 

nish(“d  and  there  is  only  one  bidder.  liowevet  .  the  Comptroller  has 

laNOn  the  position  that  an  inadequate  bid  bond  will  not  result  in 
rojiction  if  tiu're  arc  no  ottier  acci'i' table  bids.  Implicitly, 

therefore,  it  would  appear  that  th('  Comptroller-  would  view  i  total 
failure  to  furr,i-,h  a  bond  or  quaranter-  waivaUl'-'  where  there  were 
no  otlier  acceptable  Inds.  Moreover,  the  Comptroller  has  on  tiumer- 
uus  occasions  cited  the  regulations  as  authorit/  for  exceptions  in 
this  irea  without  indicating  any  concern  that  this  particular  ex¬ 
ception  would  violate  any  principle  of  res '  or;  s  i  ye  n  e  s  s  followed  by 
his  office. 

Bond  S  u  b_m  ij:  t_c‘ d  in  Insufficient  Amount 

Where  a  bond  or  guarantee  has  been  furnished,  but  with  a 
pi'nal  amount  less  than  that  required,  the  dc'viation  has  been  con¬ 
sidered  material  and  the  iiid  non  re  spon  s  i  ye .  In  such  a  case  a 


finding  of  no  n  r  o  s  no  n  s  i  v  ('n  os  s  ti.is  rosultod  foga»-dless  of  whether 
the  deviation  was  duo  to  a  clerical  error  nr  llio  fault  of  the 

'  r,  . 

X  '  ^ 

surety.  However-,  .in  intemsting  1.  e|,  t  i  (m  to  t  h  i gener-al  rule 

has  developed.  The  Comp  f  ro  1  1  e  r  ,  while  tiolding  that  trie  iesertion 
of  an  incorrect  amount  rerpiires  rc'Jection,  h-is  Lak'-n  thn  imsitirr: 
that  ttie  insertion  of  no  iimnunt  at  all,  i  !■  certain  siluatioris, 
will  not  result  in  a  fimiiiKi  nf  no  ri  r-es  pn  n  s  i  ve  n e  .  rnr  f/ample, 
in  (it,e  ras(>  whc'rc'  the  -.urety  si'inerl  a  hid  hond  and  the  bond  reff.-r- 
enced  the  specific  invitation  on  v;n;cti  tin*  hid  was  s  ubm  i  tted  ,  flio 
Comptroller  fou-'.d  1  lie  i..  i  d  responsive  even  though  ttiere  was  a  fail¬ 
ure  tn  insert  a  renal  amount.  The  basis  for  dimision  was  the  be¬ 
lief  that  under  .'he  circumstances  the  surety  knew  the  (■;/teiiL  of 
it'  Cililigation  and  manifested  an  intent  to  he  hound  in  the  required 
penal  amount.  The  holding  con  tie  viewed  as  applying  the  prin- 

c  i  p  1  r-  of  ob  1  i  na  t  i  on -hu  t  with  a  twist.  Rather  ttian  focusing  upon 
whether  or  not  the  bidder  was  obligated  in  accordance  with  the 
i  n  V  i  f,  a  ‘  i  on  ,  t  lie  fo.us  was  u(ion  wtiether  or  not  it  ap(ioared  ^hat  the 
surr'ty  was  oiiligafed  on  th(>  Pond  in  the  re'juired  amount. 

The  procurement  r  egu  1  <i  t  i  on  s  have-  <ils()  established  an  e/.- 
cept  ill;  to  the  r  e  c;  u  i  r  enn^  n  t  tliat  the  nenal  amourit  ef|ual  ttiat  re¬ 
quired  liy  the  invitation.  They  provide  that  a  !)  i  d  is  acceiitable 
even  though  the  amount  i  ■.  less  than  that  rec,ui'''‘'i  " long  as  the 
amount  of  the  hond  is  I'gual  tn  nr  greater  than  t  ho  difference  be¬ 
tween  the  price  stated  in  the  bid  and  the  price  stated  in  the  next 
?  ■  a 

hicitior  bid.  This  exception  has  also  been  followed  by  the  Comp¬ 
troller.  The  rationale  behind  the  exc;eption  has  not  been 


<:!  early  expressed,  but.  it  would  appear  to  be  consistent  with  t  he¬ 
ro  le  aqainst  "two  bites  at  the  apple".  There  would  be  no  need  to 
seek  correction  of  the  bond  after  bid  r-neninq  since  the  amount  of 
ttie  bond  would  be  sufficient  to  indemnify  the  Government  in  the 
event  it  had  to  make  an  award  to  the  next  hinhest  bidder  should 
the  low  bidder  refuse  award. 

More  recently,  the  Comptroller  has  expanded  the  ranqe  of 
acceptability  to  include  situations  where  the  penal  amount  is  in¬ 
sufficient  even  to  cover  the  difference  between  the  low  and  next 

i 

highest  bid.  In  a  197^  decision  the  Comptroller,  relying  upon  the 
:iiiiior  informalities  section  of  the  procurement  regulations  ap- 
p  1  i  chI  a  d e  minimus  rule  to  find  a  I ■  i d  acceptable  v; h e r e  the  amount 
of  a  bond  was  $Sb,000  rather  than  the  required  S'15,''8‘l.  />  t 

first  blush  this  decision  appears  reasonable  since  the  tifCerence 
in  amount  is  trivial.  However,  the  de  minimus  exception  oncer  the 
regulations  applies  to  situations  having  a  tr'ivial  impact  upon 
contract  price  and  not  to  situations  involving  the  difff-rence  in 
the  amount  between  wiiat  is  requirt.-d  of  a  bid  bcfid  and  what  is 
provided.  Recognizing  this  fact  it  would  appear  that  the  Comp¬ 
troller  has  misapplied  the  de  minimus  exception  in  this  decision. 
Defective  bonds  and  Guarantees 

The  vast  majority  of  decisions  concerned  with  deviations 
from  requirements  to  furnish  bonds  and  guarantees  have  dealt  with 
situations  where  the  deviation  has  arise  from  the  form  in  which 
the  guarantee  was  furnished.  Bid  acceptability  in  such  cases  has 
depended  upon  whether  the  Government,  in  spite  of  the  deviation, 

I 


would  receive  the  full  and  com()lctP  pro  tec  t  i  on  it  ec  n  te/iipl  a  ted  . 
Consequently,  in  each  situation  the  (.o:"p  tr  o  !  !  (■  r-  has  e/aininod  the 
specific  fact  pattern  to  de  t  eton  i  ne  it  the  %  ^eety  appeared  t(j  be 
obligated  or  if  the  security  furtiis hed,  it  other  than  j  bid  bond, 
would  provide  the  same  pro  tei.  t  i  oi. . 

As  a  result,  in  many  of  tliese  ueLisio'-s  tlie  r  e  s  po  n  s  i  ver.  e  a  r, 
of  bids  has  been  deter:nined  solely  i  ''  tt.e  b-isis  of  the  Comptrol¬ 
ler's  own  interpretation  of  general  surety,  t'lp  law.  Where  this 
interpretation  has  led  the  Comptroller  to  believe  that  the  surety 
would  !:  e  obligated  in  the  manner  desired  tlm  bid  has  been  found 
a-  ceptable  in  spite  of  the  deviation.  On  the  other  hand,  when 
the  C  0 1'  p  t  r  0  1  1  e  r  fi  a  s  felt  that  due  to  the  deviation  a  surety’s  ob- 
lij’tio:  would  not  be  the  same  as  required  the  bid  has  beeri  found 

•  j 

nonr espons i ve .  Similarly,  where  the  form  of  security  offered  has 

not  leer  a  standard  form  bid  bond,  responsiveness  has  depended  u- 

pt  fi  whether  the  alternate  form  of  security  represented  a  firm  com- 

n 

mitinent  that  could  not  be  revoked  by  the  bidder  after  bid  opening. 

It  would  seem  that  where  security  is  actually  furnished, 
and  the  deviation  is  simply  one  of  form,  acceptance  would  not  only 
be  consistent  with  the  principles  of  actual  prejudice  and  obliga¬ 
tion  but  also  with  that  of  potential  prejudice.  As  previously 
indicated,  this,  at  least,  has  been  the  position  taken  by  the 

courts  of  New  Jersey  which  have  consistently  applied  the  potential 

?  1  1 

prejudice  principle  in  measuring  the  materiality  of  deviations. 

Acknowledgement  of  Amendments 
As  a  general  rule  the  failure  of  a  bidder  to  acknowledge 
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a  liiaterial  iii'iMidnion  t  will  result,  it)  •,  fiiiHit)']  e  f  n  mi  t  !.■  s  |ej  m  ■,  i  ve  n  e  s  s 

'/ ), . 

regardless  n  f  the  t'  e  a  s  e  ii  v\'  fi  y  ■,  u  c  h  a  f  a  i  1  u  r  e  (j  i.  c  u  r  r  (‘  d  .  1  r; 

taking  ttiis  [uisition  tite  t.onip  t  r  e  1  1  er  has  st.ited: 

If  an  airendmont  wiiirh  affncts  price,  guiintit/ 
or  quality  is  not.  at  fncwl  edged  tiy  the  hidiet 
prior  to  (i  i  d  opening,  his  offer  is  for  something 
other  tiian  the  ['■' r  f  n  rnia  nee  solicited  h  y  tti'-  tt'rnn, 
of  th,-  invitation,  including  any  ariendiiiont  .  To 
(le  rill  it  him  to  perform  in  accoroanf;e  with  tiie  invi¬ 
tation  without  the  iinac  f  tiow  1 '‘dged  uii’enin  mi  t  would 
!u'  contrary  to  the  statutes  fjovc'riiing  aiiv"''tised 
0  r  0  C  II  r  ei"',  n  t  s  .  ' 

In  me  a  ,  u  r  i !)  g  thi'  accepta'' i  1  i  t  y  of  bids  tailing  t  :  c'-  jly 
witli  a  r  e  g  u  i  r  leih' I,  t  to  acknowledge  ..m  .U’eniipa.n  t  t  ne  (,  omu  t  r  o  1  >  .,•  r 
has  (ipnlii.'d  .-nth  the  principles  of  actual  o  .j  u  d  i  m-  and  oliliga- 
tion.  The  resolution  of  a  c  c  e  p  ta  h  i  I  i  ty  nas  di’p-oi  ded  upon  whether 
t  no  ,;hangej  enumerated  in  the  amendment  wcrui  material  and  if  so 
whetiier  thf’  bidder  would  lx  otherwise  obligatixl  to  (onforiii  to 
thos(>  changes. 

t  e  rm  i  n  i  fi  y  the  Materiality  o_f  the  /\m(*ndmcnt 

In  most  situ.itions  the  Comptroller'  has  applied  tim  price, 
g.ality,  quantity  or  '’(.livc'ry  test  in  determining  wiiether  a  change 
ocmisioned  by  an  amendment  vias  material  .  As  previously  indicated, 
■hr  r,  omp  t  r  ol  1  e  r’ ' s  a  p  j)  1  i  (.  .i  t  i  On  of  the  test  of  pricf',  (piantity, 
quality,  or  delivery  in  the  area  of  amendments  i:as  undergone  sig¬ 
nificant  alteration  r.ver  the  (last  several  years.  Presently, 

in  the  situations  involving  the  failure  to  ac  know  i  I'dqe  amendmeiits 
the  rule  is  that  where  the  impart  of  tlx*  aiie.xidiiKxi  t  on  these  i'our 
mi  a  r  a  c  t  e )' i  s  t  i  c  s  is  trivial  then  the  failuri'  to  acknowledge  the 
i"a>iulm('nt  is  ( on i  dered  an  immaterial  deviation.  This  r'ule  ha> 
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i  V tMi  w lu‘  t'l ■  t.  h !■  i  (.  t  h  |i(i II  |;  .■  I  (  I •  j  I  ;  M  ,  I  (!  (•  r  I  - fj  t  r  i  v  i  i  I  t  h  (• 
C  oiiiji  t  ro  1  1  (’)'  lias  tnuiwi  'ic  ■.■.inn'ii  t.  (h.iniii'S  in.i  I  (  I' i  ;  1  Ui(j  iiijsc*: 

u  IK'  II  i;  II  a  1  !  I.  y  nr  ijn  .i  is  t  i  I  v  wa  f  i  1  t.  '  i  I  “  ;  K  k  i  f  i  a  n  1  .  1  i, 

1.1 1' !.  (' run  n  i  lui  win  t  hiM'  l.ti'’  aau'iulnionl  h.is  ;  m  i-  i  f  i  ^  n  t,  upnn 

iju.ilitv  the  Co:ai>  t.  r !)  M  in  h.-,  d  i  s  [i  i  a  vc<t  ,i  tKr,(lf’iir  /  to  re:  /  ii;  <  n  the 

v'i'i'  ions  of  aooiuy  oTi'i  i  ils.  I'h,  to  '.uif  n  a  s  ik-'ki  fs  a  v/horr 

t-hr  money  has  i  nri  i  ca  ;  o.'t!  that  the  anonfliiioi,  t  t  c  s  ii  1  t  c  h  in  a  sitjni- 
fir.',  r*.  'jualitv  inipart  then  the  Cninpt  n- i  1  o  r  has  for  a'^ofi  upon  ijual- 

i  *■  >  i '1  I'lakiiu]  his  tin;;  i  ■  i  on .  On  the  ottier  tiand,  if  ‘‘.'if  a'|oncy  has 

indiritnd  a  w  i  1  1  i  ncinoss  to  iii.iki'  award  to  the  cl'>viatincj  li  i  d  then 

!K,>  s  o  ]  u  t  i  0  n  his  t'oon  based  upon  >  hi-  aiaendi'ien  t  's  ininact  ufion 

■  r  i  r  e  . 

C  1 1  n  ■>  i  1  t  e  n  t  wiih  I  lie  rule  whirn  ;ieriiiits  thf'  a  s  r  r- t,  a  n  c  e  of 
1' i  i  s  o  f  f  I  i  no  I'l'oilni  t-  or  servii.es  e.vceedincj  invisation  reiuire- 
I’o'  ‘  .  tiif  f ,  111,:  t  ro  1  I  r  has  m-ld  that  the  failurr*  to  o'  t  nowl - 

•'  ‘  '  '  n  irn  iiif-tiit  v/i'.i(n  iiierely  dm  r'l-.i-.es  l.iu-  ;,()'■,(  ■  f  je- r  t  o  r  i-n  n  r  n 

'  1  '  '  in  n  o;  re  s  non  s  i  ve 'n- s  s  .  The  r.itinruile  I'n-s  in 

f’"  ‘  I  ^  that  thi'  In'dder,  if  tie  f.i  i  ;  i  d  Ns  aqi'''e  to  ttic  ch-intjes 

ti  i  '  ’Oi]  froiii  the  •iinendaien  t  ,  wou  1  rl  in  obiig.itt'd  to  perfcir':  (jn 
.1  so;"  rior  basis.  Undt"'  fte.'se  r,  i  rc  urns  ta  n m.,  thr'  Cnniii  t  rn  1  1  e  r 

has  felt  that  failure  to  a  i  t  n -iw  1  ed  ne  the  amendment  would  only  l-e 
prejudicial  to  f.lii’  hid'lt'r''.  comi:  r-t  t  I.  i  vo  tiositinn  ancl  possibly 
tieneficial  to  the  liidder's  r  onijie  t  i  t  i  ve  position  o  h'  Itie  other  bid¬ 
ders.  Ihis  rule  ha*',  re'.nltml  in  some  i  n  t  eri'-.  t  i  n  )  decisions. 

In  one  derision  where  the  invitation  requiri-d  tlifiht  jackets  made 
of  ooitskin,  whirti  rei|ii  i  ri'i'U'i,  t  wa  .  amended  to  cattlf-tiide  leather. 
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qos.  .1 

V  m,  e  -.'J  1 

-I  I.  ii'i  '.iho.',  1/ ;  wnicfi  v/'O  c  aJdi  .i/e,  thn 

lit,  'uuiO  ’Ik-  Lid  no  !i  r  (' j  |jO  n i  V  ('  cvon  l.tioujfi  tfic 

,.>!,]  i  !  t  d>'i- 1  I'a in  cost.  '  n  sucii  cases  ttio 

i  I  '  it"d  trio  ciivinge  increasicij  tfn:  cost  of  per- 
'or':.;nc-'  o;-:'  'tel,  ‘  I'Oc.  tne  (feductive  ciiango  'whore  the  addi- 

•  \  c  port:  .11  ,'t  the  chan:;..-  did  not  qualify  as  trivial  tiien  the 

•dill. re  :o  a  t  M'-.  )  L'd'jo  tso  amcndirei:  t  ha'^  resulted  in  a  finding 

if  -I  t.  r  c  .  ;.o  '  V  .  nes  s  .  However,  when  the  Comptroller  iias  felt 

iiu'i  '-i'a,  ,orticr,  o'  the  ai- ondiiieii  t  Which  increased  cost  was 
••iv'.al  t  i' ijiiurc  to  a  t  knowledge  the  ame  n  eJme  n  t  has  been 
■i  .■'led  as  all  iraiidtorial  deviation.  Ttie  Comptroller  has  yet  to 

i  "  i  i  ..  a  t  o  w  .hy  a  d  i  s  f  i  n  c  f  i  o  n  i  s  d  r- 1  w  n  b e  t  w e e  n  s  t  r  i  c  1 1  y  d  e  d  u  c  t  i  v  e 

.1'"'  deductive  pJos  additive  aiiicndiiic 'i  t  s  .  To  be  conristont  with 
•fio  ’'dtiornaie  used  when  chai.cj'S  are  deductive  it  would  appear'  as 
■t  't  s!’.jald  not  r-iLter  that  tne  ilianges  are  Loth  deductive  and 
.idaitive  a',  i.ann  as  the  not  rosslt  is  a  dccioase  in  cost.  Under 
a  c  i  I  c.'i'S  to  nc  e  the  bidder's  competitive  position  would  not 

be  imprsvo.i.  It  would  ijn'Oiii  that  tiie  Comptroller  is  Jrawincj  the 

..‘isHnetion  on  the  basi'i.  th.'<l  the  (hang  os  resulting  in  an  in¬ 
crease  repro'.eiiL  bovernment  requiioments  and  the  acccqitance  of  a 


hid  deviating  from  those  rego  i  rpmei.  t  .  v/ou  I  i  not  insure*  that  those 
reciu  i  I'ements  would  bo  mot. 

While  tile  Comptroller  has  i)(‘n(  rally  I'oMowed  the  test  of 
price,  (|uality,  guantity  or  df'livery  in  determining  whf,*thor  an 
amendment  has  resulted  in  a  material  change,  in  several  decisions 
amendments  have  been  considered  m.iteri.il  in  s i;ite  of  the  fact  that 
'here  may  tiave  been  only  a  '  i' i  v  i  a  i  impact  on  these  four  factors. 

!n  these  decisions  the  test  o1  ma  t  <■  r  i  a  1  i  t  /  tois  been  more*  absolutf.*. 
bee  i' ions  in  which  this  .trirt  Lest  of  materiality  (las  been  an|ilied 
htive  involved  requirements  tti-jt  have  heen  insertC'd  by  amendment  in 
•■rder  to  further  a  publi<,  policy  or  that  mipht,  have  a  significant 
is.iact  upon  the  Coverraiient  '  s  rights  under  at;/  resulting  contract. 
Aniendnu'nt  clian'if'S  to  which  this  strict  ti'st  has  ai^plied  in- 

(  1  ude  tiiose  invtjlving  :  the  revision  or  inst'rtion  of  federal  wage 

'i 

rate  d  e  t  c  r  m  i  n  a  t  i  o  n  s  ,  the  addition  f  ,i  reg  u  i  r  e;;*  n  t  that  a  mi  n  i - 
I’-'ini  p(>  I'c  e  n  t  a  (le  of  reclaimed  fiber  tie  used  in  ma  n  u  f  a  c  L  u  r- i  n  g  parking 
tM*xes.  th(.'  inclusion  ot  an  econo;, lii  adjustirenf  clause,  and  the 
addition  of  a  clause  clarifying  s  ul.c  on  t  r  a  c  t  o  r  cost  or  pricing  data 
re(|u  i  reineri  t  s  ,  Wlnle  in  some  of  ttt(‘'.e  deci'.ion'.  it  has  ap[)eared 
that  thf’  aniendiinmit  mav  tiave  iiad  an  imioict  upon  i,rit.e,  it  lia',  tieon 
clearlv  indicated  ttiot  impact  upon  price  was  not  the  d  c*  t  e  rni  i  n  i  n  g 
factor'.  Tor  example,  in  a  decision  i'lvnlving  an  amfoidiiu'nt 
increasing  wage  rate  requirements  the  boin|)t  rti  1  1  e  r  iieiirated  that 
b('cause  .vagi*  rate  determinat  ions  re-.ult  from  '.tat.utory  leguire- 
ments  airendiiK’n  t  s  reflecting  their  aii.eration  must  always  be  con¬ 
sidered  matimial.  In  other  dci  i*.  ions  tin.'  Comptroller  has 
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supported  application  of  this  strict  Lost  on  the  basis  that  the 
effect  of  the  amendment  would  be  to  alter  the  legal  relationship 
of  the  parties.  Such  a  justification  was  used  in  one  decision 
where  an  amendment  added  a  requirement  that  prior  to  eritering  into 
a  subcontract  in  excess  of  $1,000,000  a  prime  (.ontractor  ‘'irst 
receive  clearance  from  the  contracting  officer  that  the  subcon¬ 
tractor  was  in  compliance  with  equal  opportunity  requirements. 

The  paramount  concern  in  these  decisions  appears  to  be  that  there 
be  no  question  about  a  Contractor's  obligation  to  conform  to  what 
are  considered  essential  amendment  modifications. 

Cons  tru cjt  i  v e  ^ l^n o ^1  e d g m e n  t 

As  discussed  in  the  preceding  chapter,  the  failure  to 
acknowledge,  a  material  amendment  has  not  resulted  in  a  finding  of 
non  responsiveness  where  the  bid  as  submitted  reflected  the  fact 
that  the  bidder  had  knowledge  of  the  amendment  by  incorporating  in 

'  I 

it  one  of  the  changes  caused  by  the  amendment.  Under  such  a 

situation  the  Comptroller  has  tr(>ated  the  deviation  as  immaterial 
based  upon  a  belief  that  by  displaying  an  awareness  of  the  amend¬ 
ment  the  bidder  has  been  obligated  to  perform  all  changes  enumer- 

.  2 

ated  within  the  amendment. 

^ g r  t  i  f  i  c a  t  i  on  Regu  i  remen ;^s 

It  is  common  practice  in  government  procurement  for  the 

invitation  to  require  that  bidders  furnish  certifications  on  signed 

\ 

forms  attached  to  the  invitation.  Add i t iona 1 ly  ,  nearly  all  in¬ 

vitations  contain  standard  forms  up(jii  which  bidders  ar'e  required 
to  check  various  hlocks  certifying  certain  information.  Not 
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infrequently,  bidders,  intentionally  or  ottierwise,  fail  to  fur¬ 
nish  such  certifications  or  fill  in  the  required  blocks.  In 
determining  whether  such  deviations  are  material  the  principle 
utilized  to  measure  acceptability  has  generally  been  that  of 
obi i g  a  t i 0  n . 

In  certain  situations  the  Comptroller  has  held  that  the 
failure  to  complete  a  certification  is  not  a  material  defect. 

For  the  most  part,  these  decisions  have  focused  upon  the  certi¬ 
fications  which  apoear  on  the  standard  forms  furnished  with  tfie 
invitation.  For  example,  on  the  r  e  v  e  r  $  r.-  side  of  Standard  F  o  r' m 
33  it  is  required  that  bidders  certify  as  to  whether  they  are 
a  small  busiriess,  a  regular  ciea  lor  or  ma  iiu  f  a  c,  tu  r  o  r  ,  whether  a 
contingent  fee  was  paid  to  obtain  the  contract,  their  affiliation 
with  any  other  company,  whether  the'/  have  participated  in  a 
previous  contract  subject  to  the  Equal  Opportunity  Clause  of  the 
contract  and  if  so  whether  all  compliance  reports  were  filed, 
that  all  end  products  are  of  domestic  origin,  that  prices  were 
arrived  at  independently,  and  that  their  facilities  are  nonseg- 
regated.  Witiiout  exception,  the  Comptroller  has  held  that  the 

•y  , , 

failure  to  complete  one  or  all  of  these  standard  certifica¬ 
tions  does  not  render  a  bid  unacceptable.  While  in  some 
decisions  the  Comptroller  has  indicated  that  failure  to  complete 
one  uf  the  certifications  was  an  immaterial  deviation  because  the 
bidder  was  already  bound  by  its  terms,  the  failure  was  a  minor 
informality  or  because  the  requiremeiit  related  to  bidder 
responsibility  rattier  tfian  bid  responsiveness,  more  recently 


the  Comptroller  appears  to  have  taken  the  same  approach  with  all 
of  these  certification  requirements.  In  this  respect  the  Comp¬ 
troller  has  stated; 

L C jomp 1 e t i on  of  the  subject  representations  and 
certifications  is  not  required  to  determine  whether 
a  bid  meets  the  requirements  of  the  specifications 
or  other  solicitation  provisions  and  therefore 
does  not  affect  responsiveness  of  the  i.  i  d ,  with 
the  result  that  the  failure  to  complete  such 
items  may  be  waived  or  aired  after  bid  opening.' 

While  failure  to  meet  the  foregoing  certification  require¬ 
ments  has'MOt  resulted  in  a  fii.ding  of  no  n  r  es  po  ns  i  v  en  os  s  ,  a 
totally  different  position  has  been  taken  when  the  certification 
requirement  nas  related  to  a  bidder's  offer  to  meet  goals  or 
objectives  inserted  in  tlie  invitation  for  the  purpose  of  advanc¬ 
ing  certain  public  policies.  In  such,  situations  the  failure  to 
complete  the  certification  has  resulted  in  a  finding  of  nonre- 
spor.s  i  veness  .  In  the  recent  past,  within  this  category,  the 

certification  requi  repien  t  which  has  most  frequently  been  violated 
has  been  contractor  certifications  of  minority  manpower  utiliza¬ 
tion  goals  in  federally  involved  construction  contracts.  This 
requirement  has  bt'en  inserted  in  invitations  for  the  purpose  of 
encouraging  affirmative  action  ori  the  part  of  construction 
contractors. 

While  presently  it  is  no  longer  roqLiired  by  regulation 
that  invitations  contain  such  a  r-equ  i  remen  t ,  in  the  past  the 
certification  requirement  hai,  resulted  in  both  confusion  on  the 
part  of  bidders  and  a  number  of  decisions  regarding  respon¬ 
siveness.  The  most  notable  decision,  for  purposes  of  this 


uut  r>  f  j  bidder's  f'.  ili:r<'  t'<  in,!-.'.  Mti  Ui(.'  form 
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i'rovided,  iii  s  affirinai  ivc  .ii.tion  <jL!-i!',  if,  [i  roi,  ii  n  t  rovered 
pv  tiis‘  Waslnniiton  f’lati.  Whilt'  the  iiiflcler  failed  fo  enter  his 

i  s  ,  hi?  did  siqn  fh!>  c  (' r ;  i  f  i  c<i  te  lifnii  v/hieh  was  i'lcluded  a 
statement  of  th,o  proscribed  raiuies  or  ciinnrity  Mtinpower  utiliza- 
’  i  on  v'.hich  wools!  constitute  an  otfcctive  affirmative  action  pro- 
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■’’he  iikit  tor  c  II 1  mi  na  t  o'l  before  the  Court  .-f  Appeal  for  the 
I'ii'.tt  'cL  of  foiuiiibia  ill  Northeast  Con  true  t  i  on  Coiiitany  v. 

Romney.  Tiii-re  the  lower  court's  decision  was  reverses!.  More 

$  i  c]  n  i  f  i  ca  n  1 1  y  ,  however,  in  so  doing,  the  Csiurt  appeared  to  refute 
the  i'limary  |irinci[)les  traditionally  utilii'eif  in  federal  procure- 
iiis-nt  to  determinf-  the  accep  tab  i  1  i  ty  ol  nonconforming  bids.  As  tu 
the-  i,>sue  of  w.helher  the  deviation  was  immaterial  because  the 
bidder  was  bound  by  his  signature  to  the  minimum  goals,  the  Court 
dismi  .sed  the  [)ri:)ciple  of  obligation  stating: 

Is  tl;e  t’ '"Oo u romen t  officer  required  to  resolve 
this  legal  question,  which  af  the  very  least  th'- 
wordino  of  the  Appendix  sought  to  avoid?  Even  if 
h(.>  projected  as  probably  that  a  federal  court  would 
u  1  t  i  ir  a  t.  e  1  y  rule  .  .  .  ''hat  there  was  such  a  c^ommit- 


inn 


i  the  procuremc'ti  I  re.iu  i  rci  t.o 

bi/y  a  Idwauit?  Is  not  ttie  Go  vemn/Cti  t. ' s  inleresl. 
in  this  commitment,  important,  enough  to  require 
it  in  tt.e  bid,  as  filed,  in  t!i<.  form  ol  specific 
goals,  without  any  question  as  to  supplementation, 
and  without  any  it,  ands.  or  butsV' 

The  court  then  turned  aside  the  hidder'e  argument  that  the  defect 

was  a  minor  intnimality,  tlie  ccirrection  or  waiver  of  which  would 

I  ' 

not  be'  p  r  e  j  u  d  i  I.  i  a  I  to  other  bidders.  In  r  e  f  u  s  i  ri  g  to  t  o  1  1  o  w  the 

prin..  iple  of  actual  prejudice  it  stated: 

The  specific  command  of  the  Appendix  A  regulation 
c  1  e  a  r  1  y  states  and  r  e  i  t  e  r  a  t  (.■  s  a  bid  1  a  c  r  i  n  g  the 
pertinent  information  c  o  ri  c  t' r  n  i  n  g  projected 
employers  and  speciti.j  goals  will  be  doeiiieJ 
nonre:,  pons  i  ve  .  Whether  or  not  other  Didders  woulo 
be  prejudiced  by  subsequen ti a  1  insertion,  the 
Guvernmen i  '  s  broad  policy  objective  may  be 
prej  udi  eed  by  t.'ie  omission.''- 

Ti  nt',  fore,  in  essc’nce,  the  Court  followed  a  mirror  iisage  princi¬ 
ple  in  measuring  the  effect  of  tlu.-  deviation  upon  tf-'  fids  accept¬ 
ability.  In  so  doing  it  took  the  position  ttiat  where  a  require¬ 
ment  is  inserted  in  an  invitation  to  further  social  or  economic 
objectives  at  the  behest  of  a  department  or  agency  with  govern- 
I’lent-wide  authority  to  achieve  those  objectives,  standard  pro- 
'..urement  regulations  conrf'ried  with  bid  r  >■  s  pon  s  i  venes  s  am  inap- 
pl it  a  bin  since  only  the  lesponsiblo  agency  can  properly  determine 
the  impact  of  the  deviation  upon  the  policy  objectives. 

Such  a  position  would  appear  to  serve  only  to  further  con¬ 
fuse  an  already  uncertc.in  situation.  The  quesfiun  logically 
poseii  by  tfie  Court's  rationale  is  why  create  federal  procurement 
rules  at  all  if  they  are  not  to  be  follow>'d  in  each  situation? 
While  consistency  has  not  been  a  tiallinark  of  the  decisions  of  the 
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Lu;;!!;  Li'O  1  1  CM'  in  t.lic  i  i,  t  hid  r  (■;,  (ic  ir,  i  Vf/ no  i ' 
ten..y  cannot  bo  achieved  i'y  wtiat  in  in  ('■.'.eri(o  ,j  coui  C  diroctod 
laai.Jnto  to  ijiianio  thi  f'lili-.  uiienevi  t  it  i  ,  '  e  1  t  tnat  tie  r  'quiro- 
ent  fopronentc  thi  lurthoranco  of  •;  ri  over  r  i  d  i  no  public  policy. 

!  ;i  eitho)-  ovecu,  sinro  the  'ocisinn  in  iJOfthoast  Construc¬ 
tion,  vh'.-’  ci  deviation  tias  rnl^ited  t(j  a  cer  t  i  i  '  nu  L  :  on  eequiic- 
oent,  the  Coi.ip  '  ro  1  1  er  has  continued  to  follow  ti  ^  s  trodition*.  i 
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(iir'icj  Dev  i  a  i.  i  o.’is  lh_rounn  (iffers  to  Comply 
3c  c  a  s  i ')na  1  1  y  bids  ate  submitted  with  statorneuts  which  indi 
cat',  a  tiiddor's  blanket  offer  to  comply  with  the  roq  u  i  romer;  t  s 
lifted  in  I  lie  invitation.  In  such  cases  it  has  been  artjuod  that 
the  otter  served  to  overcome  otherwise  material  deviation  i  i;  the 
ti  i  d  ,  thereby  renderinq  it  acceptable.  Thl-  Comptroller  General's 
appioach  to  the  i  .sue  ot  v;hetfi(’r  an  o  f  f  i  r'  to  comply  v/ill  overcome 
a  material  deviation  has  turnc'd  primarily  upon  whether  the  devia¬ 
tion  l■''•sulted  I  tom  a  failure  to  conform  with  a  descriptive  1  i  tera 
turn  requirement  ano  if  not  whettioi  the  language  oi  the  offer 
clearly  eviden("d  an  intint  to  comply  with  ttie  invitation's 


requ i remcnts  . 

Tne  foundation  for  thu  ConiiJ  tro  i  1  er  '  u  current  positior  can 
b;'  fractHl  to  a  19  JO  decision  in  whicii  it,  w.i  ,  tie  i  d  iiiiproper  for 

an  uijeticy  to  reject  a  bid  simply  uec  iuse  the  bidder's  commercial 

product  failed  to  meet,  in  invitation's  specifications.  In  *he 
decision  it  was  st''es>f,j  that  upon  acce()tiince  the  bidder  woolc 
be  obligated  to  sieet  the  •>  pec  i  f  i  (.a  t  i  ons  and  t.cat  how  it  did  ,o  was 
ot  no  c  (.1  n  c  e  r  n  to  tne  (lo  v  c  i  niiu- 1,  t  .  T  ti  i  s  "pinion  v.’-jS  latrr  citel 

to  support  the  concept  that  a  blanfet  otter  to  coniply  v.  i  tti  spe.i- 
ficati'jiis  would  render  a  bid  acceptable  no  tw  i  ths  tand  i  riy  material 

variations  in  the  dc,' tails  of  the  bid.  in  a  19  5  7  opinion  the 

C  0"!;' t  ro  1  1  cr  applied  this  concept  by  indicating  thot  the  submis¬ 
sion  of  a  ['Curhure,  niodifyiny  certain  essential  invitotion 
cli.ises,  was  cured  by  a  provision  within  it  staliriy  that  dis¬ 
ci  epancies  between  it  and  the  specifications  were  not  to  be 
con.  true;  as  an  intent  to  take  exception  to  the  specifications. 

At  tile  same  time,  however,  this  concept  was  found  inappli¬ 
cable  to  situations  involving  a  reiiuirement  to  furnish  descriptive 
data.  In  such  situations,  even  though  a  bidder  included  a  clear 
statement  indiijtiny  that  specified  requirements  would  prevail 
over  discrepancies  in  its  data,  the  Comptroller  held  that  bids 
should  be  rejected.  The  rationale  was  based  on  the  fact  that 

adeg'sate  data  was  deemed  essential  for  propei'  agency  evalua- 
tiufi.  i.'us,  whe-re  biddiirs  were  (.Ic-arly  aJ/iied  ot  a  require- 

nent  *o  turnisli  descriptive  data  it  was  helil  i  ha  L  a  tilanket 
ufler  to  I  ui;  gi  I  y  was  inadequate  to  overcome  deficiencies  in 


fulfilling  the  data  requirement. 

Recent  decisions  involving  descriptive  data  requirements 
appear  to  have  been  resolved  on  a  basis  consistent  with  this 
earlier  aiiproach.  in  "bi'and  name  or  equal"  p  rocu  retiien  t  s  ,  for 
example,  the  Comptroller  has  it  variably  indicated  tha  i.  a  blanket 
offer  to  comply  with  s  pec  i  f  i  c  a  t  i  ofi  requirements  will  not  overcome 
a  iiidder's  !<ii!ure  to  conform  to  a  r'ojii  i  |■(.•l:len  t  to  submit  descrip¬ 
tive  materials  .ihen  bidding  on  an  "or  e(]ual"  liasis.  In  these 

decision.,  it  has  bt'eti  stressed  that  a  st,at'.;f!.  t  that  a  product 
c'oii’piys  with  the  salient  c  ha  ra  c  tet  i  s  t  i  c  s  listed  in  the  invita¬ 
tion  or  a  promise  to  conform  to  those  characteristics  is 
not  a  substitute  for  the  required  dat-i.  The  basis  lor  these 
decisions  exists  in  tlie  feeling  tnat  without  such  data  the  Govern- 
ent  would  be  unab''e  to  ascertain  ev;>ctly  what,  it  was  purchas¬ 
ing.  The  position  taken  is  th.,  t  res  [ions  i  venes  s  depends  upon 

me  completeness  ot  the  information  submitted  or  reasonably 
available  to  the  agency  rather  than  upon  an  overall  offer  to 

i 

comply. 

On  the  other  hand,  in  situations  not  involving  descriptive 
data  r eq u  i  r erne n t s  the  Comptroller  has  indicated  that  an  offer  to 
comply  may  be  sufficient  to  cure  a  material  deviatior.  The  key 
to  acceptability  ii  a  s  been  the  language  utilized  in  the  offer. 

Then'  is  a  ''ine,  almost  imperceptab  1  e ,  line  between  an  adequate 
and  an  inadequate  offer  to  comply.  Where  the  language  has  been 
conclusionary,  such  as  statements  that  the  bidder  wa  .  taking  no 
exception  to  the  specifications,  or  that  the  bid  was  being 
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s  u  L'i:  ;  t.  lhI  in  t  o'lip  1  i  >  n- e  v.  ;  Iji  the  s  pee  i  t  i  ■„  <.  1 1  on ,  Lrio  offer 
bcii!  'ourul  i  lia  de'qua  t  e  .  in  t  li  i  o  re^oru  tn,  qoni  p  L  r  o  I  1 '•  r  t^pc-n 

the  approach  tiiat  where  the  offer  to  i,o:.:ply  iv,  in  penerdl  teiiiis 
and  fee  d  e  v  i  ti  t  i  o  n  ari.i'n  from  laiujouije  of.ci:  i  ,  more  .peeiMc,  then 
<i  i  Dost  *  ii  ■  bid  i  .>  ambirjuuus.  Ttio',  ,  if;  one  decision  a  u  i  d  was 

iuui.e  n  0  n  r  e  s  po  n  s  i  V  0  wh(‘re  in  a  lettr.-r  submitted  witti  too  bid  it 
vv3s  s'  '.ted  tfiat  the  bidder  reserved  the  right  to  negotiate  prior 
t dw..i(!  even  (liooyh  witliin  tlie  sainr-  letter  tiiere  appeared  general 
staiesonts  to  the  effect  that  the  bidder  was  taking  no  eKLJption 
to  the  specifications.  The  basis  tor  decision  was  the  fact  that 
the.'  two  stdtemerits  were  i, onflicting  and  in  such  a  case  ttre  more 
specific  provision  was  controlling.  More  recently,  the  Conip- 

t''e  ler  ‘lus  express  -d  bis  position  as  follows: 

An  overall  offer  to  conform  can  cure  specific 
fleviations  if  the  "promise  or  offer  makes  it 
p a_t e_n 1 1  jv  c  1  e.^ f  that  the  of  f e r o r  dj  d  Tn"  T a c  t 

infen’ci  \_oTo  "ron  for;!.”' Tli"  "Fi  defer  must 
have  "  u  n  eg  ij  i  V  Or.  a  )  1  y  f'tfereJ  to  provide  the 
requested  items  in  total  conformance  with 
the  terms  and  pec  i  ;  i  ca  t  i  on  reijo  i  rc'ments  ot 
f  t!  C‘  i  n  V  i  t  a  t  i  o  II  . 

D  i  f  i  i  u  i  :  V  in  do  (  onin' n  i  ng  what  wil:  c'onstitute  -i  n  ad(:juate 
ottiT  to  (omplv  is  created  tpy  the  <^act  that  in  nearly  cv.ry  icci- 
ion  a  darns  s  i  ng  the  is‘.  ue  the  Comptroller  has  found  ilie  off  i 
inaoequate.  However,  in  a  1  973  'lecision  the  Comptroller  did 

tiold  that  an  offer  to  cn[ii()ly  cured  an  otfierwise  material  devia¬ 
tion.  the  bidder  had  suf'initted  fi  i  s  bid  on  its  owe  quotition  form 
w'ich  contained  delivery  terms  at  vaiiance  from  those  in  ttie 
i  II  v  i  t.j  t  i  on  .  While  this  would  normal  Iv  have  resulted  in  a  finding 
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Oo”  I'lO  Tarl  tiiat  most  offo^',  lo  co'nply  li<wr>  not  t'or 
;  i.i'o  (  0  !i  V.  !  o '  i  0  na  ry  t  .i  I  fii.  o  n  t  s  and  that  w  fieri  there  n.;'.  been  a 

'  iiic  ut’fe'r  if  n  ::  t  ariseTi  in  response  to  a  d  e  s,  c  r  i  p  L  i  v  i  la  to 

'eiee'  1.  Tie  ti'su’l  iids,  t  he  I  e  f  <■  f<' ,  ')C(  i,  that  teioom  has  i  i 
to  eJiiiJy  ,ui'id  a  r.utii  id!  uevidLion. 

Retenl  pinions  ot  the  Lompt'^o!  i''r  app'Oit-  riot  tf)  r  ec  ng  ti  i  z  e 
t!i(;  earlii'r  drawn  c  ;  1  .nction  hr  (w<'en  offer-,  to  coiiipi,  in  general 

and  those  mi  ti'sporse  to  d  es  c  »' i  ()  t  i  v  e  data  i  c'gn  i  rements  .  f  o  i' 

r '  X  a  'll  fj  I  e  ,  in  r  i  r-  n  r  do  ■  i  i  n  t  fi  e  (1  omp  t  r  o  1  1  e  r  !iO  t  h  s  t  a  t  e  j  that  a 

nldi'i.it  oife,  ‘ 'J  comply  would  not  remedy  n , ,  r.  i  om  p  1  i  a  lu.  e  ,  siting  to 

- '  r'  '  i  e  ’■  J  e  t  <  -  r  i  [.i  t  i  V  e  data  d  e  c  i  i.  i  o  n  ,  and  in  t  d  i  ■  ■  \  C'  r  y  n  r  -  x  I  i'  a  r  a  g  r  a  p  h 
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D.o.  r.at'ne’r  Llian  D.S.  oriqin);  Vanguard  Pacific,  Inc.,  Comp.  Gen. 
Do>.  .  B-  1  85397,  7  6-  1  CPD  ‘  31  3  (  1  9  7  6  )  (  ex  ten  s  i  on  lights  with  neo- 
ore'f.e  r'jbber  handles  instead  of  plastic  handles  as  required); 
Cneffiold  Building  Co.,  Inc.,  Comp.  Gen.  Dec.  B-181242,  74-2  CPD 
‘  10.  (  C‘y4  '  (  0  *'tor  of  detrickboat  without  required  spud  ennino); 

Co:-,p.  Gen.  Moc.  C-  1  67052  ,  September  1  9  ,  1  969  ,  Dnpub.  I  offer  of 
suriicui  detergent  with  p rov i d i ne- i od i no  os  active  ingredient 
insto.ad  of  phosphate  es  ter- i  od  i  nc  )  ;  Comp.  Gen.  Dec.  B-  1  6742  9, 
eptember  11,  1  969,  Dnpub.  (offer  of  torklift  with  four  six- volt 
Iwitteries  instead  of  one  24  volt  battery);  (omp.  Gen.  Dt-'C. 
1.-163181,  February  7  ,  1  968  ,  Unpub.  (offer  of  lighting  fixtures 
s  ill  or  ti.an  size  specified  in  invitation). 

9.  I.g.,  Test  Drilling  Service  Co.,  Comp.  Gen.  Dec. 

;:-r-,9 682,  7  7  -2  CPD  '  1  93  (  1  977  );  Rise,  Inc.,  Ccjmp.  Gen.  Dec. 
D-1.-;,'G06  ,  7  5  -  1  CPii  '■  59  (  1  975). 

IJ.  F.g.,  49  Comp.  Gen.  211  (1969);  Global  Fire  Protection 
7(1..  Comp.  Gen.  Dec.  8-  1  85961  ,  76-  2  CPD  •'  22  (  1  976  );  Weberaft 
I’  a  c  k  a  ()  i  n  g  ,  Comp.  Gen.  Dec.  B  -  1  8  4  7  5  0  ,  7  5-  2  CPD  •  334  (  1  97  5  ); 
flawtliorn  Mellody  Dairy,  Comp.  Gen.  Dec.  8-180422,  74-1  CPD  •'  24^ 
(1974). 

11.  Weberaft  Packaging,  Comp.  Gen.  Dec.  B-18475U,  75-2  CPD 
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334  (  1  97'’'). 

12.  Hawthorn  Melloly  Dairy,  Coinp.  flon.  Dec.  B-  1  8()/122,  74  -1 
CPD  *  244  (1974), 

13.  Comp.  Gen.  Dec.  B-172227,  May  13,  1971,  Unpuh.  (offer 
of  jackets  with  five  buttons  instead  of  four  as  required  found 
to  constitute  i mma ter  i  a  1  deviation  since  there  appeared  to  be  no 
impact  upon  cost  or  iiualitvl. 

14.  t.g.,  91  fomi'.  Gen.  518  (  1  9  7  ?  )  (  q  u  a  1  i  ty  and  price’);  43 
Comp.  Gen.  209  (  1  963  )  ( ciu.i  1  i  ty  and  price).  But  see  Ionics,  Inc., 

5  3  Comp.  Gen.  9  09  (  1  9  7  3  )  (  a  c  t  ii  a  I  prejudice  found  without  discussion 


of  price. 

qua 

1  i  ty  , 

(|iia  n  t 

ity 

or  delivery). 

1  5  . 

51 

C  omp . 

Gen  . 

518 

(  1  972  )  . 

1  6  . 

43 

Comp  . 

.  Gen. 

209 

(  1  963  )  . 

1  7  , 

,  33 

Comp. 

.  Gen. 

R30 

(1959);  Comp.  Gen.  Dec.  B-166466, 

April  22,  1969,  Unpub.  The  Comptroller  has  also  held  that  a  bid¬ 
der  may  be  permitted  to  furnish  an  alter-nate  product  after  award 
as  lonq  as  the  product  meets  and  exceeds  the  invitation's  require- 
laents.  43  Comp.  Gen.  635  (1969)(providinq  dual  speed  tape  record¬ 
er  rather  than  single  speed). 

18.  38  Comp.  Gen.  830  (1959).  Where  the  product  has  been 
'superior  but  did  not  meet  an  essential  r e c] u  i  r e m e n  t  bids  have 
been  found  non  responsive.  36  Comp.  Con.  705  (1957);  Comp.  Gen. 

Dec.  3-166685,  June  16,  1969,  Unpub. 

19.  Charles  J.  Dispenza  S  Assoc.,  Comp.  Gen.  Dec.  R-186133, 
7/-1  CPD  «■  234  (  1  977  ). 

20.  f . j .  ,  National  Ambulencc  Co.,  Inc.,  55  Comp.  Gen.  597 
(1975);  33  Comp.  Gen.  503  (1959);  38  Comp.  Gen.  131  (1953);  37 


Comp.  Gen. 

186 

(1957);  Kipp  Construction  Co 

Comp  . 

Gen . 

Dec  . 

B- 181 533, 

— 1 

t-r> 

1 

CPD  20  (  1  975  )  . 

21  . 

L-^i- 

,  38  Comp. 

Gen.  131 

(  1  958  )  ; 

37 

Comp  . 

Gen  . 

186 

(i957);  19 

Comp 

.  Gen.  450 

(  1939  )  ; 

13  Comp. 

Gen.  169 

(1933);  E.M. 

G  0  s  1 0  V  i  c  h 

Construction  Co. 

,  ,  Comp . 

Gen .  Dec  . 

B 

-  1  80362 

,  74 

-1  CPD 

*  74  (1974). 

22. 

,  50  Comp. 

Gen.  733 

(1971  )  ; 

3  3 

C omp . 

Gen . 

4  4  1 

(19  5  4  ). 

23  . 

E^. 

,  38  Comp. 

Gen .  131 

(  1  958)  ; 

20 

Comp  . 

Gen  , 

4  (  1  940  ) 

24  . 

L-9: 

,  Lift  Power  Inc .  , 

Comp.  Gen 

. 

Dec .  B - 

182604,  75-1 

Ci’i)  •  13  (1  975). 


25.  3;i  Comp.  Gen.  612  ( 1  959  )  (do  1  i  very  contingent  upon 
termination  of  strike);  33  Comp.  Gen.  '14  1  (  1 954  )  (del  i  very  con¬ 
ditioned  upon  receipt  of  materials  from  subcontractors); 
Montague-Betts  Co.,  Inc.,  Comp.  Gen.  Dec.  R-1J12530,  74-  2  CPD 

27  0  (  1  974  )( de  1  i  very  conditioned  upon  no  supplier  delays);  E.K. 
Gostovich  Construction  Co.,  Comp.  Gen.  Dec.  8-  1  80362  ,  74-  1  *' 

74  (  1  97 4  ) ( comp  1 e t i on  by  specified  date  conditioned  upon  ability 
to  obtain  fuel  and  materials). 

26.  Allied  Asphalt  Paving  Co..  Comp.  Gen.  Dec.  R- 189843, 

77- 2  CPD  ’■  450  (1977)(no  responsibility  for  varidalism). 

27.  33  Comp.  Gen.  508  (1959);  Kaiser  Aerospace  Pi  Elec¬ 
tronics  Corp.,  Comp.  Gen.  Dec.  B-18‘’3'’6,  77-1  CPD  *  7  3  (  1  97  7  ); 

R.  Parks  Co.,  Coiup.  Gen.  Dec.  B-1BG699,  76-  2  CPD  •  360  (  1  976); 
Durable  Metal  Products  Co.,  Comp.  Gen.  Ore.  8-182864,  75-2  CPD 
‘  337  (1975). 

28.  National  Ainbulence  Co.,  Inc.,  55  Comp.  Gen.  597  (1975) 
(bid  conditioned  upon  receipt  of  city  license). 

29.  50  Comp.  Gen.  733  (1971);  5  Comp.  Gen.  649  (1926); 

Fire  5  Technical  Equipment  Corp.,  Comp.  Gen.  Dec.  B- 192408, 

78- 2  CPD  *'  91  (1978  );  Fish  er-Klos  ter  man,  Inc.,  Comp.  Gen.  Dec. 

5-  1  851  06  ,  76-  1  CPD  •'  1  65  (  1  976  ). 

30.  Page  Airways,  Inc.,  54  Comp,  Gen.  1  20  (  1  974  )  ( refus i ng 
to  accept  less  than  $100.00  minimum  orders  when  invitation 
specified  that  Government  could  place  minimum  orders  to  $50,00); 
Marsh  Stencil  Machine  Co.,  Comp.  Gen.  Dec.  B-18R131,  77-1  CPD  *' 
207  ( 1 977 ) ( 1 imi ti nq  minimum  orders  to  $50.00  when  Government 
solicited  minimum  orders  to  $15.00). 

31.  55  Comp.  Gen.  445  (1975);  53  Comp.  Gen.  24  (1973). 

32.  38  Comp.  Gen.  131  (1958). 

33.  E_^  gi .  ,  Joy  Manufacturing  Co.,  54  Comp.  Gen.  2  38  (  1  9  74); 
50  Comp.  Gen.  733  (1971);  38  Comp.  Gen.  503  (1959);  Durable 
Metal  Products  Co.,  Comp.  Gen.  Dec.  B-  1  82864  ,  75-2  CPD  •'  337 

(  1  97  5  )  . 

34.  r  .  g  .  ,  National  Ambulonco  Co.,  Inc.,  55  Comp.  Gen.  597 
(1975);  Kipp  Construction  Co.,  Comp.  Gen.  Dec.  8-131588,  75-1 
CPD  •  20  (1975). 

3  5  ,  5 1)  Comp.  Gen.  7  33  (  1  97  1  ). 

36.  Kipp  Construction  Co.,  Corip.  Gen.  Doc.  8-181538,  75-1 
CPD  ‘  20  (  1  975  )  . 


3/.  I()nics^  Inc..  ‘33  Cotnp.  Hen.  9 1 U 

38.  E.g..  Joy  Matiufactur  i  IK)  Co,,  G-l  Conip.  Gon.  'i  jl  (1974); 
'18  Comp.  Gen.  464  (  1  969  );  Comnierc  i  a  1  Radio  Co.,  Con.p.  Gen.  Dec. 

15-  1  93048  ,  7B-2  fPC  •  397  (  1  978  ). 

39.  36  Comp.  Gen.  259  (  1  956  );  33  Comp,  f'.oti.  684  (1956  ). 
This  exception  is  also  provided  for  in  the  pr  .curement  repijla- 
ticos.  DAR  2  -404 . 2  (d  )(  i  )  ;  FPR  1  -2.404-2. 

40.  35  Lomp.  Gen.  684  (1956). 

41.  Id. 

42.  38  Comp.  Gen.  1  31  (1958  )'.  f  .  M.  Gostovich  Construction 
Co.,  Comp.  Gen.  B-180362,  74-1  CPU  •  74  (1974). 

43.  47  Comp.  Gen.  658  (1968);  Arcv/el  Corp.,  Comp.  Gon. 
i'oe.  [5-  1  91  840  ,  78-2  CPD  *'  8  (  1978). 

44.  47  Comp.  Gen.  658  (1968). 

45.  George  C.  Martin,  Inc.,  55  Comp.  Gen.  100  (1975); 
General  fire  Extinguisher  Corp.,  54  Comp.  Gen.  416  (1974). 

46.  S^e  47  Comp.  Gen.  658  (1968). 

47.  Martin  ^  Turner  Supply  Co.,  5  4  Coisp.  Gen.  3?  ,.  )  • 

4-  Co:r,p.  Gen.  413  (1^(3). 

48.  Comp.  Gen.  Dec.  B-168479  ,  Doceiaber  3  1  ,  1  969,  Jnpub. 

4  9.  54  Cuisp.  Gen.  4  1C  (19/4);  (omp.  Gen.  Dec.  15  -  1  7  2  7  34  , 
September  7,  1971,  Dni'uh. 

50.  Arcv.'Gl  Corp.,  Comp.  Gen.  Dec.  l-;-  1  9  1  340  ,  78-  2  CPD  • 

C.  (1978  ). 

51.  36  Comp.  Gen.  380  (1956). 

52.  46  Comp.  Gen.  371  (1966). 

53.  E.^.,  Miles  Metal  Corp.,  54  Comp.  Gen.  750  (1975); 

46  Comp.  Gen.  418  (1966). 

54.  The  Comptroller  has  expressed  this  concern  by  stating; 

[T]o  hold  otherwise  affords  the  bidder  who  has 
limited  its  bid  acceptance  period  an  advantage 
over  its  competitors  ....  When  a  bidder  limits 


il.  s  1)  i 'i  occcpfnncc  poriod,  it  has  the  option 
to  ret(ise  award  after  that  tinie  in  tiie  event 
of  unanticipated  increases  in  cost,  or  by 
extend inp  its  bid  acceptance  period,  to  ac¬ 
cept  award  if  desired.  Bidders  cenpiyinq 
with  the  invitation's  acceptance  period  lim¬ 
itation  would  not  have  that  option  but  would 
be  bound  by  the  Govern ment's  acceptance. 

t'ilcs  Metal  Corp.,  5^  Comp.  Gen.  7-;),  7  5  1  (  1  97  5  ). 

55.  15  Comp.  Gen.  553  (1935). 

56.  tor  a  discussion  of  the  circumstances  which  will  jus- 
li'y  the  acceptance  of  a  bid  in  whicti  the  [jid  acceptance  period 
has  expired  see  Request  for  Advance  Decision,  Comp.  Gen.  Dec. 

F-  19  1019,  78-1  CPD  «■  59  (  1  978)  . 

57.  Miles  Metal  Corp.,  54  Comp.  Geri.  7  50  (  1  975  ). 

5''.  i  .  (j .  ,  18  Comp.  Gen.  1  9  (1968);  46  Comp.  Gen.  418 
(1966);  iiemet  Valley  flyinq  Service  Cu.,  Inc.,  Comp.  Gee.  Dec. 

!  -l‘M39n,  7,''-l  CPD  •  344  (1978);  Perry  (, .  Ilerford,  Comp.  Gen. 
Dec.  R-l'-7  666.  76-?  CPD  •'  465  (  1  9  76  ). 


5  9 

.  Miles  Metal  Corp.,  5  4  Coaifi. 

Gen  , 

7  ‘  /l  (  1  9  7  5  ). 

60 

.  46  Comp. 

G  ('  n  . 

•118  (1966  ). 

Doc  . 

6  1  .  tlei’ie t  Valiev 
,  '’-  1  9  1390,  78-1  (  PD 

i’  1  y  i  n  q  S  ('  r  v  i  c  e 
^  344  (  1  978  )  . 

Co .  , 

Inc., 

Comp. 

G  e  n  . 

Dec  , 

62.  International 
,  B-130784,  74-1  CPD 

Manufacturing 
’  300  ( 1974 ) . 

Co .  , 

Inc., 

Comp. 

Gen  . 

6  3 

.  4  7  Coi'ip. 

Gen . 

769  (1968). 

64 

.  C  0  1  u  m  b  i  a 

Van 

lines.  Inc.,  54 

C  0  ri  p 

.  Gen. 

9  55 

(1975) 

3 . '  ( 
Gen  . 

6  5 

'  0  ::i  p  . 

,  1  79 

.  Imperial  Pastman  Corp.,  55  Comp. 
Gen.  876  (1959);  36  Comp.  Gen.  181 
(1950);  DAR  2-404. 2(c);  FPR  1-2.404 

Gen.  605  (1975); 
(1956) ;  30  Comp. 
-?(a)  . 

66 

.  33  Comp. 

Gen  . 

441  (1954);  30 

C  omp 

.  G  e  n  . 

179 

(1950) 

5/ 

.  36  Comp. 

Gen  . 

181  ,  1.83  (  1956  )  . 

b', 

.  40  Comp. 

G<-n  . 

279  (1960);  34 

C  0  in  p 

.  Gen. 

36  4 

(1955) 

69 

>6  !  nmp  , 

Gen  . 

i;;i  (  1  956  ). 

70.  Conp.  Gen.  Dec.  B  -  i JO.'J  ,  lebnin.-y  ?4,  lOGC,  'Inpub. 
The  f  o:!:ptrol  1  or  htis  expressed  concern  thdf  such  open  enned 
delivery  terms  niqht  le<ul  to  an  at'bitr^iry  ev-il  nation  of  ti  i  d  s . 

•If  Comp.  Gen.  74(i,  74B  (10^7).  See  ,ilso  John  Peine'  i  ).  v. 
I'nited  States,  163  Ct.  Cl.  181,  .3^6  T.Pd  4311  (iGC3),  cert, 
denied,  377  1) .  S  .  931  (  1 ')  f  4  )  (  f  i  nd  i  nq  hid  rf.’Sponsive  a  1  thou  q  I'  it 
failed  to  offer  delivery  v;ithin  60  days  os  invititiori  specified 
that  a  failure  to  offer  delivery  within  60  da  vs  "miqht  be 
cause  for  rejectioti). 

71.  Comp.  Gen.  Dec.  R-17  53''l?,  ■■’arch  2  7  ,  1  9  7  2.  'inpuh. 

J?.  Comp.  Gen.  Dec.  0-170?':  7,  Auqusf  18,  19  70  ,  On  pub., 
a  f  f  '  d  on  reconsideration,  CO  C o n; p  .  G (? n  .  37  9  (1970  ). 

73.  Comp.  Gen.  Dec.  R-17b342  ,  Marc.h  2  7,  19  7  2  ,  Unpub. 

74.  Memory  Display  Systems  Division  of  idnalite  Corp., 
Ct)m().  Gen.  Dec.  R-187S91,  77-1  CPD  *'  74  (  1  9  7  7  ). 

75.  48  Comp.  Gen.  267  (1968);  Conp.  Gen.  Dec.  B-147943, 
March  23,  1962,  Unpub. 

76.  43  Comp.  Gen.  813  (1964). 

77.  Pa  r  k  er  -  Ha  n  n  e  f  i  n  Corp.,  Gen.  I'ec  .  B-18C  3  85  ,  76- 

cTD  ‘  ILO  (1976). 

78.  Imperial  Castman  Corp.,  5s  Comp.  Gen.  605  (1975); 

38  Comp.  Gen.  876  (1959). 

73.  Comp,  Gen.  Dec.  B-  1  591  78  ,  Septem! er  6,  1966  ,  Unpub. 

B'l.  Imperial  Tastman  Corp.,  5  5  Comp.  Gen.  605  (  1  97  5  ). 

G<>r  ,ilso  DAR  1  -  305.  1(d);  FPR  1  - 1  .  3 1  6  -  4  (  f  )  . 


0  I 

'.3 

Comp  . 

Gen . 

32  (1973). 

H2. 

5.3 

(.  oii;p  . 

Gen  . 

320  (1973). 

8  3.  3  8 

dona  r- . 

Comp.  Gen. 

1  Industries 

801  ( 1968  )  (di eta  )  ; 
Corp .  ,  B-  1  92979  , 

34  Comp.  Gen. 
■;9-l  CPD  •  65 

439 

(1979) 

8  4  , 

1  7 

C  om() . 

Gen  . 

497  (1937). 

8  5  . 

34 

C  0  m  p  . 

Gen  . 

439  (1955). 

86.  DAB  2-405( i i i  )  (B)  ;  FPR  1  -  2 . 405  ( c  )  ( 1  )  . 

87.  shippers  Packaqinq  and  Container  Corp.,  Comp.  Gen. 


Dec.  B-  1  844H)>, ,  7^i-2  CPU  •  24  1  (  1  97  C). 

82.  3>j  Co!:'|).  Gf“n  .  523  (  1  957  );  I  dnutui  Lcisincj  Rijildifiq 

Contractor,  Inc.,  Comp.  Gen.  Doc.  I!'1C;44  05  ,  7  5  -  2  CPI.  •  2C3  (  1  97  5  ); 

Ja'i'O'i  J.  Madden,  Inc.,  Coiiip.  Gen.  Dec.  74-2  cpp  290  (1974). 

■!:'  Comp,  iioii .  64  ”.  (1969  ). 

90.  Camp.  Gen.  Dec.  R-1G9594,  Oc-obcr  27,  I'^yO,  Unpub. 

.>1.  Jo  r.  a  rd  Industrie';  Corp.,  Comp.  Gen.  Dec.  B-  1  92979, 

7  9-1  CPU  •'  6  6  (  1  9  79  ).  In  a  1969  decision  the  Federal  Circuit 
Court  for  the  District  of  Columbia  refused  to  apply  the  'incorp- 
or.it  ion  by  re  ference"  principle  in  a  situation  involvinq  com¬ 
petitive  biddinn  for  oil  and  (jas  leases.  Superior  Oil  Co.  v. 

Jdall,  409  F.2d  1115  (D.C.  Cir.  1969).  The  Comptroller  has  dis- 
tinquishod  the  decision  from  his  own  position  based  on  the  fact 
that  in  Superior  Oil  the  applicable  requlations  did  not  provide 
for  the  acceptance  of  unsirined  bids  accompanied  by  siqned  docu¬ 
ments  while  the  procurement  requlations  contain  such  a  provision. 
Comp.  Gen.  Dec.  P.-16619n,  May  ,  1  969.  Unpub. 

92.  48  Comp.  Gen.  HOI  (1969). 

93.  Id.  at  804. 

94.  Comf).  Gen.  Dec.  D- 175990,  June  1,  1':'72,  Unpub. 

95.  Mannheim  I’attorn  Works,  Comp.  Gen.  Dec.  186.337, 

'  C  P  D  *  1  03  (  1  9  7  1. )  ;  ()  u  i  n  n  Glass  Co.,  Comp.  Gen,  Dec. 

0-123681  ,  75-2  CPU  ’  1  20  (  1  975  ). 

96.  34  Comp.  Gen.  439  (1955).  Both  major  procurement 
1' e  iju  1  a  t  i  on  s  provide  for  the  acceptance  of  bids  containiriq 
typewr’tten,  stamped,  or  printed  siqnaturc's  where  there  is  evi- 
..'once  that  the  bidder  has  auttiorized  this  metnod  of  commit- 
tine  hi:n<^clf,  DAP,  2  -  405  '  i  i  i  )  (  A  )  ;  !  PR  1  -  2 . 4  0  5  (  c  )  (  2  )  . 

97.  f.u..  Marsh  Stencii  Machine  Co.,  Comp.  Gen.  Dec. 

;  -18,8131  ,  77-1  CPU  •  20/  (  1  977  ). 

98.  C.q.,  Nationtl  I  ti  ves  t  i  qa  t  i  on  Bureau,  Inc.,  Comp.  Gen. 
.2cc.  B-  1  91  754  ,  78-  2  CPD  •'  44  (  1  97.8). 

99.  L.q.,  standard  form  33A  (Solicitation  Instructions 
and  Conditions),  paraqraph  2(b),  41  C.F.R.  Subtit.  A,  Ch.  1,  pt. 

1  -16. 901  -  33  A  (  1  978  ). 

100.  4  8  Comp.  Gen.  169  (1^6,”,) 


101  .  49  Comp.  Gen.  527  (19/0) . 


102.  50  Comp.  Gen.  627  (1971);  Corbin  Soles  Corp.,  Comp. 
Gen.  Oec.  B-182978,  75-1  CPO  T  347  (1975). 

103.  E.g.,  fluey  P.iper  and  Material,  Stacor  Corp.,  Comp. 

Gen.  Dec.  8-1115762  ,  76-  1  CPD  •  382  (  1  976  );  General  Electric  Co., 

Cuirn.  Gen.  Dec.  B-  1  84873  ,  76-  1  CPD  •  298  (  1  976). 

104.  [.g.,  40  Comp.  Gen.  393  (1961);  Rix  Industries,  Comp. 
Gen.  Dec.  B-T84603,  76-  1  CPD  ‘I  2  1  0  (  1  9  76  ). 

105.  E.q.,  The  Inlwistle  (o.,  (. omp.  Gen.  Dec.  8-  1  92990  , 

7  9-1  ^PD  1  12"  (  1079)  . 

106.  E.fi.,  51  Comp.  Gen.  83  1  (1972  ). 

107.  E.g.,  51  Comp.  Gen.  83  1  (  1  972  )  ( reso 1 v i nq  uncertainty 

in  i'id  price  by  examining  price  of  other  bids);  49  Comp.  Gen.  851 
M970)(apparent  ambiguity  resolved  by  examining  purpose  behind 
bidders  submission  of  unsolicited  nonconforming  descriptive 
literature).  Cf.  50  Comp.  Gen.  30?  (  1  <^70  )  (  i  mpos  s  i  bl  e  to  -"esolve 
price  ambiguity  in  bid  in  light  of  wide  divergence  in  prices 

bid  by  all  bidders). 

108.  50  Comp.  Gen.  3  (1970),  43  Comp.  Gen.  817  (1964); 

.16  Comp.  Gen.  705  (  1  957  ). 


109. 

16 

Comp  . 

Gen  . 

569 

(  1  936  )  . 

no. 

3  9 

Comp  . 

Gen . 

546 

(  1960)  . 

111. 

3  9 

Comp. 

Gen  . 

653 

(  1  960)  . 

112. 

E  . 

g.,  37 

Comp . 

.  Gen 

.  785  (1958);  36  Comp.  Gen.  705 

(1957).  Fur  one  commentator's  interpretation  of  these  decisions 
see  Shnitzer,  Ambiguities  In  Invjtations  and  Bjds,  Briefing 
Papers  No.  68-6,  Federal  Publications,  Inr.,  at  8  (1968). 

113.  40  Com[<.  Gen .  393  (  1  961  )  . 

114.  See  PRC  Information  Sciences  Co.,  56  Comp.  Gen.  763 

(  1  97  7  )  . 

115.  See  text  a cc ompa ny i n u  notes  20-43  (Chapter  Three), 

s  u  r  a  . 

116.  46  Comp.  Gen.  308  (1966). 

117.  44  Comp.  Gen.  461  (  1  965  )  ( pa  tent  indemnity  clause). 


118. 

45  Comp. 

Gen  . 

8  09 

(  1966)  . 

119. 

.  Gen 

47  Comp.  Gen. 

.  461  (1965). 

496 

(  1968) ;  4  6  Comp  , 

Gen.  368  (1966); 

1  20. 

46  Comp. 

Gen  . 

368 

(  1  966  )  . 

121  . 

Id  . 

12  2. 

4  7  Coisp. 

Gen  . 

496 

(  1968)  . 

123. 

E.rj.  ,  36 

C  otnp , 

.  Gen 

.  705  (1957);  i. 

C  .  C  a  111  p  b  f '  1  1  ,  Inc 

1.  ,p.  ^;on.  Hoc.  R-185eil,  76-1  Cl’fi  *'  155  (15/6). 

124.  E  j .  ,  Dominion  Road  Machinorv  Corp.,  56  ComiJ.  Gen. 
■'34  (  1  97  7  )  (  uns  ol  i  c  i  ted  descriptive  literature);  Comp.  Gen.  Dec. 
3-1662  8  4,  May  21,  1969,  Dnpiib.  (unsolicited  drawinqs).  The  major 
procurement  requlations  provide  Miat  nonconforming  unsolicited 
data  should  be  disregarded  unless  if,  is  clear  that  the  bidder 
intended  to  qualify  his  bid  through  its  submission. 

'■'AR  2-  202. 5  (f);  Ff’R  1  -  2 . 202  -  5  (  f )  .  The  Comptroller  takes  a  dif¬ 
ferent  view,  finding  that  such  data  creates  ambiguity  absent 
a  clear  display  of  a  bidder's  intent  to  conform.  Comp.  Gen.  Dec. 
R-169480,  May  26,  1970,  Unpub. 

125.  Dominion  Road  Machinery  Corp.,  56  Comp.  Gen.  334 
(19771;  49  Comp.  Gen.  85!  (1970);  Joy  Manufacturing  Co.,  Comp. 
Gen.  Dec.  B-  1  9  1  902  ,  78-2  CPU  «■  1  27  (  1  978). 

126.  49  Comp.  Gen.  851  (1970)(bid  submitted  with  litera¬ 
ture  describing  various  nonconforming  products  found  acceptable 
where  it  was  clear  that  products  described  were  not  being 
offered  as  nlfernates  to  specification  requirements). 

127.  Dominion  Road  Machinery  Corp.,  56  Comp,  ilen .  334 

(1977). 

128.  Joy  Manufacturina  Co.,  Comn.  Gen.  Dec.  B-191902, 
l?-l  CPD  •  1  27  (  1  978  )  . 

129.  Abbott  Laboratories,  Comp.  Gen.  Dec.  G-183799,  75-2 
«  171  (1975). 

130.  Id. 

131.  Id. 

132.  Sentinel  llec.,  Inc.,  Comp.  Gen.  Dec.  B- 185681, 

7  f -  1  CPD  •  405  (1  075). 
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133.  A  related  situation  results  frofii  a  bidder's  failure 
to  enter  a  price  for  a  required  iter.,  See  text  arcompanyinq 
notes  145-158  (Chapter  Three),  infra. 

134.  Comp.  Gen.  Dec.  6-165428,  December  26,  1968,  Unpub. 

135.  43  Comp.  Gen.  579  (1964);  Broken  lance  enterprises, 
Inc.,  Comp.  Gen.  Dec.  B-190206,  78-1  CPD  •;  279  (  1  978  );  Comp.  Gen. 
f'ec  .  B-  1  561  45,  March  3,  1  965  ,  Unpub. 

136.  43  Comp.  Gen.  579  (1964). 

137.  General  Kinetics,  Inc.,  56  Comp,  Geri.  346  (  1  97  7'i. 

138.  40  Comp.  Gen.  321  (1960). 

139.  45  Comp.  Gen.  221  (1965). 

140.  5?  Comp.  Gen.  265  (1972). 

141.  Dyneteria,  Inc.,  54  Comp.  Gen.  345  (  1  97  5  )-.  43  Comp. 

Gen.  7  57  (I960).  Rut  see  51  Comp.  Gen.  352  (  1  7 1  )  . 

142.  43  Comp.  Gen.  757  (1969). 

143.  Herman  H,  Neumann  Construction,  55  Comp.  Gen.  168 
(1975);  Chemical  Technology,  Inc.,  Comp.  Gen.  Dec.  B-179674, 

74-1  CPD  «•  1  60  (  1  974  ). 

144.  Chemical  Technology,  Inr.,  Comp.  Geri.  Dec.  B-  1  79674 
74-1  CPD  •’  1  60  (  1  974  )  . 

145.  C^g.,  41  Comp.  Gen.  721  (1962);  Fxcavation  Construc¬ 
tion,  Inc.,  Como.  Gen.  Dec.  B -  1 3  0  5  5  3  .  74-  1  CPD  •  292  (  1  9  /4  ). 
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147. 
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1)  n  p  u  0  . 

150.  T  Si  R  I  X  ca  V  a  t  0 f  s  .  i  o'-o  .‘'n  ,  Pp(  ,  1-.  1  '  2  2 6  1  ,  7  4  -  2  CPD 
‘  322  (1974). 

151.  Cjmp.  Gen.  Dei.  B-1’3  '»'ptt";bfr  .  1971.  Unpub. 
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166.  Ainsl  i  ;•  Enrp.  .  Comp.  Con.  Dec.  B-190.37B,  7.3-1  CPD 
‘  340  (1978). 

167.  International  Signal  ft  Control  Corp.,  55  Comp.  Gen. 
894  (1  97  6);  4,8  Comp.  Gen.  171  (196.8);  Comp.  Gen.  Dec.  6-1  66040  , 
March  24,  1969,  IJnpub. 

168.  49  Comp.  Gen.  289  (196"). 
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189.  Discussion  of  the  issue  of  responsibility  and  its 
relationship  to  bid  responsiveness  is  beyond  the  scope  of  this 
paper.  See  jenerajjy  Gray,  Responsj veness  Versus  Responsibility: 
Policy  and  Practice  in  Government  Contracts,  1  Pub.  Contract 
L.  J.’  46*  (157 '41. 


190.  4?  Comp.  Gen.  434  (1963). 

191.  -in  Comp.  Gen.  132  (I960);  36  Comp.  Gen,  415  M  956  ). 

192.  L.g.,  41  Comp.  Gen.  l^f.'^  (1961)(bid  found  nonrespori- 
sive  where  literature  submitted  consisted  of  a  rough  sketch 
which  was  insufficient  to  permit  adequate  evaluation). 


193.  49  Comp.  Gen.  3/7  (19 6 9)( holding  that  there  was  an 
i  nsijf  f  i  c  i  ent  basis  for  an  agency  to  reject  a  bid  where  a  normal 
engineering  evaluation  of  the  information  available  may  have 
resolved  discrepancies  in  the  literature  submitted);  39  Comp. 
Gen.  595  ( 1 960 ) ( f indi nq  evaluation  possible  through  the  applica¬ 
tion  of  recognized  physical  formula  to  information  available 
in  the  bid  and  invitation). 

1^4.  39  Comp.  Gen.  595  ,  59<3  (  1  960  ). 

195.  See  50  Comp.  Gen.  137  (1970). 

19G.  40  Comp.  Gen.  435  (  1  961  )  . 

197.  50  Comp.  Gen.  137  (1970).  The  Comptroller  has  held 
that  a  bidder  may  not  be  permitted  to  furnish  literature  after 
bid  opening  unless  he  has  first  identified  in  his  bid  the  pro¬ 
duct  to  which  the  literature  refers.  Pure  Ait  Filter  luterna- 
tioral,  56  Comp.  Gen.  608  (1977). 

19G.  DAP  2-204.4;  fPR  1-2.202-4. 

rj9.  Id. 

200.  Compa_re  Products  engineering  Corp.,  55  Comp.  Gen. 
1204  (1976)  with  RlO  Industries,  Inc.,  Comp.  Gen.  Dec.  E-1836SS, 
75-2  CPD  *  377  T1975) . 

201.  R&O  Industries,  Inc.,  Comp.  Gen.  Dec.  B-  1  836(3.3,  75-2 
O.PI)  ‘  37  7  (  1  975  )  . 

202.  D.  N.  Owens  Co.,  57  Comp.  Gen.  23  1,  78-  1  CPD  «'  66 

( 1978). 


203.  Id. 


2  04.  Savin  Business  Machines  Corjj.,  Cinup.  Gen.  Dec. 

B-I^M  Ibj,  78-1  CPD  •:  447  (  1  973). 

2  0  5.  2 . 9 .  ,  51  Comp.  Gen.  583  (1972). 

206.  49  Comp.  Gen.  311  (1969). 

20  7.  39  Comp.  Gen.  G84  (19b0);  37  Comp.  Gi.mi.  1  62  (1957  ). 

3  he  procucL'ment  regulations  require  that  tr  a  n  s  |)0  r  t,  a  t  i  on  costs 
.must  be  con  sice  red  in  evaluating  bids  that  are  submitted  f.o.b. 
.:.riiiin.  DAR  19-301.  1(a);  I  PR  1-2.. ^02-3. 

20.8.  L.g.,  48  Comp.  Gen.  593  (1969), 

209.  L.g.,  Comp.  Gen.  Dec.  B-149165,  September  4,  1962, 

0  n  p  u  b  . 

210.  See  DAR  2  -  20  1  ( a  )  ( B  )  ( X  )  ;  f PR  1  -19.202-  3. 

211.  [.  .  (j .  ,  43  CoP'p.  Gen.  593  (  1  969  ). 

2  1  .  I  J  . 

213.  Coi.ip.  Gen.  Dec.  B-  1  491  65  ,  Septeii,uer  4  ,  1  962  ,  enpuu. 
(holding  that  b’dJer's  failure  to  designate  port  required  re- 

,i  G c  M  r; n  since  li  i  d d e r  would  not  be  (> I)  1  i  a  t o d  to  deliver  to  nearest 
port  free  of  charge). 

214.  49  Comp.  Gen.  517  (1970). 

215.  Id. 

216.  48  Comp.  Gen.  593  (1969). 

217.  Comp.  Gen.  Dec.  B-151342,  June  18,  1963,  Unpub. 

218.  12  Comp.  Gen.  434  (1963). 

219.  Id.,  International  Harvester  Co.,  Co  mi).  Gen.  Dec. 
■.-192996  ,  7  9-T  CPD  •  259  (  1  979  ). 

2  20.  DAR  2-201  (a  )  (  B)  (  X  )  ,  19- '>10;  fPR  1  -19.202-  3. 

221.  See  39  Comp.  Gen.  684  (1960). 

222.  18  Comp.  Gen.  819  {19‘59). 

22  1.  4  9  Comp.  Gen.  4  96  (  1  9 70  )  ( pa c k a g  i  n g  specifications 
p’l'mittecl  do  >  erm  i  na  t  i  on  of  maximum  possible  v/eight  by  providing 
that  not  more  than  1000  lbs.  could  be  packed  in  one  box);  48  Comp. 


Gen.  357  (  1  968 )  (  i  n  v  i  ta  t  i  on  specified  liiaxii'iuin  weight  and  din.en- 
sions  thereby  making  it  possible  to  determine  iioximum  potentiai 
weight).  Cf.  W.  A.  Apple  Manufactur imi  Inc.,  Comp.  Gen.  Dec. 

B-  1  83791  ,'75-?  CPD  *:  17  5  (  1  975),  aff'd,  76-1  CPU  •  143  (  1  976) 
(holding  that  furnishing  an  "approximate"  guaranteed  shipping 
weight  did  not  render  bid  nonrcspons  i  ve  where  even  if  "appro,' i- 
iiiate'  weight  was  doubled  the  bid  would  still  remain  low). 

224.  48  Comp.  Gen.  357,  360  (1968). 

225.  See  Comp.  Gen.  Pec.  B-174564,  May  1,  1972,  Unpub. 

226.  See  Patty  Precision  Products  (,o..  Comp.  Gen.  Dec. 
8-188469  ,  77-2“  CPD  *'  44  (  1  977  );  Comp.  Gen.  Dec.  B-1755  1  4  ,  June 
29,  1972,  Unpub. 

227.  L.g.,  Patty  Precision  Products  Co.,  Comp.  Gen.  Dec. 
8-  1  88469  ,  77'-'2’  CPD  c  44  (  1  977  ). 


228. 

Comp.  Gen.  Dec.  R - 

1  54064  , 

June  23 

22  9. 

41  Comp.  Gen. 

106 

(1961  )  ; 

39  Comp 

23  J. 

41  Comp.  Gen. 

106 

(1961  )  . 

231  . 

39  Comp.  Gen. 

247 

(1959) . 

2  3  2  . 

See  'IS  Comp. 

Gen . 

206  (1963). 

2  3  ,3  . 

Id  . 

L  '  . 

44  Comp.  Gen. 

526 

( 1965)  . 

23':.  James  and  Stritzke  Construction  Co.,  54  Comp.  Gen. 
159  (1  974,’;  Comp.  Gen.  Dec.  B-171771,  April  2  ;i  ,  1971,  Unpub. 

236.  51  Comp.  Gen.  403  (1972). 
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237.  43  Fed.  Reg.  40,227  (1978)(to  be  codified  in  41  C.F.R 
202-70).  The  regulation's  subcontractor  listing  require¬ 
ment  applys  to  all  construction  contracts  exceeding  $1,000,000.00 
Only  subcontractors  who  will  perform  work  in  excess  of  6  of 
the  total  contract  price  on  tho  contract  work  site  are  required 
to  be  listed.  The  Department  of  the  Interior's  regulations  at 
one  time  contained  a  requirement  for  subcontractor  listing.  How¬ 
ever,  this  requirement  was  deleted  from  the  regulations  in  1975. 
40  Fed.  Reg.  1  7,848  (  1  975  ).  The  Depar tirent  of  the  Defense's  poli¬ 
cy  has  beon  to  let  industry  itself  regulate  bid  shopping  rather 
than  to  attempt  to  do  so  through  mandatory  subcontractor  listing 
>' eg  u  i  remen  t  s  .  See  4  0  Comp.  Gen.  688  (1961). 


238.  53  Comp.  Gen.  27  (19/3). 


239.  frank  Coluccio  Construction  Co.,  fnc.,  55  Comp.  Gen. 
955  (1976). 

2  4  Cl .  John  J  .  K  i  r  1  i  n  ,  Inc.,  C  o  ni  |j .  Gen.  IJ  e  c  .  G  -  1  8  7  4  5  8  ,  7  /  -  1 
CPD  *'  242  (  1  9  /  7  )  (  subcon  trac  tor  to  perform  between  .026  and 
.077  of  total  contract). 

241.  Id.  at  2 

242.  Georqe  ilyinan  Construction  Co.,  Comp.  Gen.  Dec. 

G-  1  88603  ,  77-  1  CPD  «;  429  at  5  (  1  97  7  ). 

243.  See  text  accompany i nq  notes  41-53  (Chapter  Two), 

supra. 


244.  46  Comp.  Gen.  11  (1966);  43  Comp.  Gen.  268  (1963); 

38  Comp.  Gen,  532  (1959);  Roderick  Construction,  Comp.  Gen.  Dec. 
G -193116,  79-1  CPD  f  69  (1979).  But  see  Adelhardt  Construction 
Co.  V.  United  States,  107  F.  Supp.  845,  123  Ct.  Cl.  456  (1952). 

245.  46  Comp.  Gen.  11  (1966).  Both  major  procurement 
regulations  provide  for  the  acceptance  of  late  bid  guarantees 
under  the  same  rules  established  for  the  consideration  of 
late  bids.  DAR  1 0- 1 02 . 5 ( i v  ) ;  FPR  1  -  1 0 . 1 03- 4 ( c  )  . 

246.  40  Comp.  Gen.  469  (1961). 

247.  42  Comp.  Gen.  725  (1963);  Roderick  Construction, 
Co'np.  Gen.  Dec.  B-1  931  1  6  ,  79-1  CPD  69  (  1  979  );  P.  W.  Parker. 
Inc.,  Comp.  Gen.  Dec.  B-190286,  78-1  CPD  ^  12  (1978);  5.  Puma 
and  Co.,  Inc.,  Comp.  Gen.  Dec.  B-  1  82936  ,  7  5-  1  CPD  *'  2  30  (  1  97  5  ). 

248.  DAR  10-102. 5(i);  FPR  1  -  1 0 . 1 03  -  4 ( a ) . 

249.  Comp.  Gen.  Dec.  B-  14286'f,  May  27  ,  1  960,  Unpub. 

39  Comp.  Gen.  796  (  1  960  )  ( f a  i  1 u re  to  submit  adequate  bid  deposit 
wit!)  bid  for  oil  and  qas  lease  waived  since  there  were  nc  other 
.  c  c  e  p  t  a  b 1 e  bids). 

250.  L.q.,  A.  n.  Roe  Co.,  Inc.,  54  Comp.  Gen.  271  (1974); 
46  Cnmp .  Gen .  11  (1966). 

251.  t  .  ,  40  Comp.  Gen.  56  1  (  1  961  );  39  Comp.  Gen.  827 
(i960);  Alaska  Industrial  Coating,  Comp.  Gen.  Dec.  B-190295, 

77-2  CPD  •  290  (1977). 

252.  Alaska  Industrial  Coating,  Comp.  Gen.  Dec.  B-190295, 
77-2  CPD  •!  290  (  1  977  ). 


253  . 

51  Comp.  Gen. 

508 

(1972). 

254. 

DAR  10-102. 5 ( 

i  i  ) ; 

FPR  1-10.103-4(5). 

255. 

51  Comp.  Gon. 

80? 

(1972);  43  Comp.  Gen.  238  (1963); 

4 1  C  0  m  p .  Gen 

.  74  (1961). 

2  5  G . 

Ar'ch  Assoc  i<)t os. 

Inc.  Comp.  Gen.  Dec.  B -  1  8  3  3  6  4  ,  75-2 

CPD  • 

106 

(  1  975  )  . 

25  7 

.  A.  n.  Roe  Co.,  Inc.,  54  Comp.  Gen.  271  (1974);  52 

C  0  m  p  . 

Gen. 

184  (1972). 

2  58 

.  E  .  g  .  ,  G  e  n  e  r  a  1  Ship  and  f  ruj  i  1 1  e  W  o  r  1  s  ,  Inc.,  55  Comp. 
1975)(un authorized  signature  of  principle  on  bid  bond 

Gen. 

422  ( 

found  not  to  relieve  surety  of  obligation);  39  Comp.  Gen.  60 
(  1  95  9  )  (  i  mp  ro  p  e  r  date  on  bid  bond  liold  to  constitute  an  immaterial 
deviation);  Comp.  Gen.  Gee.  B-170694,  December  3,  1970,  Unpub. 
(misnaming  obligee  on  bid  bond  held  immaterial  as  bond  correctly 
identified  principal  and  bid  invitation  number). 

359.  F. .  2 .  ,  A.  D.  Roe  Co.,  Inc.,  54  Comp.  Gen.  37  1  (  1  974  ) 
(discrepancy  between  principal's  identity  on  bid  and  on  bond); 
Munck  Systems,  Inc.,  Comp.  Gen.  Dec.  B-1B6749  ,  76-  2  CPD  •'  345 
(1976)(bid  bond  to  expire  prior  to  conclusion  of  Government's 
120  day  bid  acceptance  i)eriod). 

260.  Compa  re  41  Comp.  Gen.  585  (  1  962  ) ( hoi di ng  that  a  comer- 
cial  form  bid  bond  was  acceptable  even  though  its  terms  deviated 
froii!  the  required  form  bond  since  by  reading  the  bond  and  the  bid 
together  it  appeared  that  the  Government  would  receive  the  secur¬ 
ity  it  desired)  with  Southern  Space,  Inc.,  Comp.  Gen.  Dec. 
B-ll’OOCP,  74-1  CPD  *  155  (1974)(personal  check  held  not  to  repre¬ 
sent  a  firm  and  irrevocable  commitment). 

261.  ^ee  text  accompanying  notes  22-24  (Chapter  two), 

sujjra  . 


262.  E.g.,  Ira  Gelber  Food  Services,  Inc.,  55  Comp.  Gen. 
699  (  1  975  )( fall  ure  to  receive  amendment  found  to  be  an  insuffi¬ 
cient  reason  to  waive  requirement  to  acknowledge  amendment); 
Coluiiibus  Services  International,  Comp.  Gen.  Dec.  B-  1  91  070  ,  78-2 
CPD  '  338  (  1  978  )  ( f a i 1 ure  to  receive  amendment  from  agency  does 
not  provide  a  basis  on  which  requirement  to  acknowledge  amendment 
may  be  waived). 

263.  42  Comp.  Gen.  490,  493  (1963). 

264.  L . g .  ,  52  Comp.  Gen.  5  1  4  (1973  );  B&W  Stat  Laboratory, 


!n^..  Con;;).  Gen.  Dec.  B-188627  ,  11-2  CPU  1  51  (  1  97  7  );  Universal 
..ontractinq  and  Brick  Pointing  Co.,  Comp.  Gen.  Dec.  B- '  P,(;394 , 

'7-1  CPD  ‘  34  7  (197  7  );  Alcjernon  Biair,  Inc.,  Comp.  Geti.  Dec. 
L'-lS:-’62b.  75-1  CPD  76  (  1  975  ). 

265.  Sep  text  accompanying  notes  60-65  (Chapter  Two,, 

s  i!  p  r  a  . 

26c.  52  Comp.  Gen.  544  (1973). 

26  7.  See  ira  Gel  her  Food  Services,  Inc.,  55  comp.  Gen. 

5^9  (1975). 

268.  Id.  Cf.  53  Comp.  Gen.  64  ( 1 9 7 3  )  ( r e f u s i n n  tu  consider 
cofi  t  ra  c  to  r  '  s  esti.’iiate  in  light  of  estimate  received  from  agency). 

269.  Ira  Gelber  food  Services,  Inc.,  55  Cirnp.  Gen.  599 

(  1  9  ,  5  )  . 

270.  /"Igernon  Blair,  Inc.,  Comp.  Gen.  Dec.  f.i-  1  82626  ,  75-1 
CPC  «  76  (1975). 

271.  Universal  Co ntr acting  and  Brick  Pointing  Co.,  Comp. 
Gen.  Dec.  B-188394  ,  7  7-  1  CPD  34  7  (  1  977  ). 

272.  Algernon  Blair,  Inc.,  Comp.  Geri .  Dec.  b-  1  82626  ,  75-1 
CPD  *  76  (1975). 

273.  Inscom  Electronics  Corp.,  53  Comp.  Gen.  569  (1974). 

274.  Vanbar,  Comp.  Gen.  Dec.  B-184800,  75-2  CPJ  • 

(1975). 

2/5.  See  e.g.,  Inscom  Electronics  Corp.,  53  Comp.  Gen. 

'ey  (  1  97  4  )  (  f  i  nd  i  ng  amendment  altering  '■  pec  i  F  i  ca  t  i  ons  to  have  a 
material  impact  on  quality  based  on  contracting  officer's  report 
'Sat  change  was  significant). 

276.  Compare  52  Comp.  Gen.  544  (1973)  with  Inscom  Electron- 
;  ir,;..  5  -  Comp.  Gen.  569  (  1  974  ). 

277.  See  text  ac c ompa n / i n g  notes  17-16  (Chapter  Ihree), 

so;  ■  ,1  . 

278.  41  Comp.  Gon.  550  (1962);  Shippers  Packaging  and 
Container  Corp.,  Comp.  Gen.  Dec.  B-134488,  75-2  CPD  ’  241  (1975); 
Titan  Mountain  States  Construction  Corp.,  Comp.  Gen.  Dec. 

B-  183680,  75-  1  CPD  *’  393  (  1  975  );  Imperial  Fashions,  Inc.,  Comp. 
Gen.  Dec.  B-  1  82730,  75-1  CPD  *!  45  (  1  97  5  ). 


279.  Titan  Mountain  States  Construction  Corp.,  Comp.  Gen. 
Dec.  B-1'i3680,  75-1  CPD  ^  393  (  1975  ). 

230.  41  Comp.  Gen.  550  (1962). 

281.  Imperial  Fashions,  Inc.,  Comp.  Gen.  Dec.  B-182730, 
75-1  CPD  *:  45  (  1  975  )  . 

282.  Spartan  Oil  Co.,  Inc.,  Comp.  Gen  Dec.  B-1P5182,  76-1 
CPD  ‘  91  (1976). 

283.  Titan  Mountain  States  Cons  true t  i  un  Corp.,  Comp.  Gen. 
Dec.  B-  1  33680  ,  75-  1  CPD  •;  393  (  1  975  ). 

284.  E.J.,  Porter  Contracting  Co.,  55  Comp.  Gen.  615 

( 1 9 7 6 ) ( Da V i s - Bacon  wage  rate  determination);  Columbus  Services 
International,  Comp.  Gen.  Dec.  B-  1  91  070,  78-2  CPD  •,  338  (  1  978  ) 
(Service  Contract  Act  wage  determi r i t i on ) ;  Kothwell  Bros.  Inc., 
Con,p.  Gen.  Doc.  B-1  9031  1  ,  77-2  CPD  •  31  6  (  1  97  7  )  (  Da  v  i  s  -  Ba  con 
wage  determination). 

285.  Coiiip.  Gen.  Dec.  B-  1  7  7747  ,  April  11,  197  3  ,  Unpub. 

286.  Aqua-Trol  Corp.,  Comp.  Gen.  Dec.  b-19164'j,  78-2  CPD 

«  41  (1^7  :i  1  . 

287.  50  Comp.  Gen.  11  (1970). 

288.  Aqua-Trol  Corp.,  Comp.  Gen.  Dec.  B-19164&,  78-2  CPD 

•  -4  1  (  1  978  )  ( i  nd  i  cati  ng  that  amendment  adding  economic  adjustment 
clause  may  have  had  an  impact  upon  price  but  even  if  that  impact 
was  rinimal  the  amendment  was  material  because  it  changed  the 
legal  relationship  of  the  parties).  Kuc kenberg- Arenz ,  Comp.  Gen. 
Dec.  B-  1  841  69  ,  75-2  CPD  *'  67  (  1 975 )  (  f  i  nd  i  n  g  that  modification 

of  wage  rate  determination  had  an  effect  on  price  while  at  the 
same  time  indicating  that  oven  if  that  impact  was  minimal  the 
amendment  would  still  be  considered  material). 

289.  Kuckenberg-Arenz,  Comp.  Gen.  Dec.  B-184169,  75-2  CPD 

•  67  ( 1975) . 

290.  Cibro  Petroleum,  Comp.  Gen.  Dec.  B-189330,  B-189619, 
77-2  CPD  •'  221  (1977). 

291.  Sec  text  accompanying  notes  70-73  (Chapter  Two), 

supra , 

292.  Inscom  Electronics  Corp.,  53  Comp.  Gen.  569  (1974); 
Imperial  Fashions,  Inc.,  Comp.  Gen.  Dec.  B-182252,  75-1  CPD  ' 

45  (1975). 


293.  E^£.,  51  Comp.  Gen.  370  ('I9  71)(price  certification); 

51  Comp.  Gen.  329  ( 1 971 ) { a f f i rma t i ve  action  certification);  50 
Comp.  Gen.  844  (  1  97  1  )  (  a  f  f  i  niia  t  i  ve  action  certification);  Ueport- 
iiient  of  the  Interior  -  request  for  advance  decision,  Coini'..  Gen. 
Dec.  B-193109  ,  78-2  CPf)  •'  432  {  1  978  )  (a  f  f  i  rma  t  i  ve  action  certifi- 
c  a  t  i  o  n  )  . 

29'i.  E.g.,  Standard  lorn  33  (  so  1  i  i,  i  ta  l  i  on  ,  Offer  and 
Award),  41  C.T.R.  Suhtit.  A,  ch.  1,  pt.  1-16.901-33  (1978). 

295.  Id.  This  fori"  is  utili/ej  ny  Governi',ent  agencies 

for  supply  and  service  contracts,  fec'  p.  c  hn  i  f o  i' ,  Government 
Contract  r,  69  (  1  9  76  ). 

296.  Bryan  I. .  and  F.B.  Standley,  Lomp.  Gen.  Doc.  B-  1  86573, 
76-.'  Ci  0  •  GO  (  1  976  )  . 

29/.  50  Comp.  Gen.  697  (1971  )(" Guy  American"  certification) 
Comp.  Gen.  Dec.  B- 165 186,  November  7,  1968,  IJnpub.  (Independent 
Price  Detcrnii  na  tion  and  “Buy  American"  certifications). 

298.  Tennessee  Valley  Service,  Inc.,  Comp.  Gen.  Dec. 
B-186380,  76-1  CPD  f  410  { 1 976 ) ( Con t i n gen t  Fee  and  Small  Busi¬ 
ness  c er t i f i ca t i on s  ) ;  Comp.  Gen.  Dec,  B-  165186,  November  7  ,  1  968  , 
Dnpub.  (Contingent  Fee  and  Small  Business  certifications). 

299.  Comp.  Gen.  Dec.  B-165186,  November  7,  1968,  Unpub. 
(Equal  Opportunity  certification). 

300.  Br-yan  L.  and  F.B.  Standley,  Comp.  Gen.  Doc.  B-186573, 
76-2  CPD  *■  60  p.  4  (  1976). 

301.  £^£.  ,  51  Comp.  Gen.  370  (  1  97  1  );  Fd-Mor  Electric  Co., 
Inc.,  Comp.  Gen.  Oec.  B-  187348  ,  76-2  CPD  1'  43  1  (  1  976  );  Wilpar 
Construction  Co.,  Comp.  Gen.  Dec.  B-  1  84582,  76-  1  CPD  •:  56 
;19/6);  Burnham  Construction  Co.,  Coiitp.  Gen.  Dec.  B-183361, 

75-1  CPD  ‘  348  (1975);  Comp.  Gen.  Dec.  B-174932,  March  3,  1972, 

On  pub. 

302.  Executive  Order  11,246.  3  C.F.R.  339  (1965)  prohibits 
covered  federal  contractors  and  subcontractors  from  discrimin¬ 
ating  against  any  employee  or  applicant  for  employment  based  on 
race,  color,  religion,  sex  or  nation.il  origin.  In  addition, 
contractors  and  subcontractors  are  required  to  take  affirmative 
action  in  employment  of  minorities.  The  Secretary  of  Labor  has 
been  given  government-wide  authority  to  adopt  rules,  regulations 
and  orders  deemed  essential  to  achieve  the  purposes  of  the 
order.  Id.  at  ((  201. 

303.  Effective  May  8,  1978  the  procedure  requiring  inde¬ 
pendent  contractor  certification  of  goals  for  minority  manpower 


utilization  was  discontinued.  43  Fed.  Recj.  18,672  (  1  978). 

Under  current  regulations  the  goals  are  automatically  inserted 
in  invitations  without  any  action  on  the  part  of  bidder's  re¬ 
quired.  41  C.F.R.  60-4  (1978). 

304.  See  R.  Mash  .1 .  Cibiriic,  supra  note  1  (Introduc- 
tion)at550. 

305.  E_.  g .  ,  Rossetti  Contracting  Co.,  Inc.  v.  Brennan,  508 
F.l'd  1  039  (  7th  Cir.  1975  );  Northeast  Construction  Co.  v.  Romney, 
485  F.2d  752  (D.C.  Cir.  1973);  Otis  Elevator  Co.  v.  Washington 
Metropolitan  Area  Transit  Authority,  432  F.  Supp.  1089  (D.  D.C. 
1976);  Bartley,  Inc.,  53  Comp.  Gen  451  (1974);  51  Comp.  Gen. 

329  (1971);  50  Comp.  Gen.  844  (1971). 

306.  The  Department  of  Labor  established  several  methods 
to  insure  coicpliance  with  affirmative  action.  The  major  itietro- 
politan  areas,  including  Washington  D.C.,  were  covered  by  im¬ 
posed  plans.  See  14  Fed.  Reg.  14,888  (1978). 

307 .  50  Comp.  Gen.  844  (1971). 

308.  See  Northeast  Construction  Co.  v.  Romney,  485  F.2d 
7  52  .  755  (n.r.'Cir.  1  97  3  ). 

309.  Id. 

310.  Id.  at  757  (emphasis  supplied). 

311.  It  was  argued  by  the  bidder  that  the  procurement  reg 
ulation  specifically  provided  that  the  failure  to  furnish  inform 
tion  concerning  the  number  of  a  bidder's  employees  was  a  minor 
informality.  Fl’R  1  -2. 405(b). 

312.  Northeast  Construction  Co.  v.  Romney,  435  F.2d  752, 
759  (D.C.  Cir.  1973). 

313.  U.  at  760. 

314.  Bartley,  Inc.,  53  Comp.  Gen.  451  (1974);  51 
Coiiip.  Gen.  329  (1971);  Armor  Elevator  Co.,  Inc.,  Comp.  Gen.  Dec. 
3-190572  ,  78-  1  CPD  250  (  1  978). 

315.  10  Comp.  Gen.  1  60  (  1  930  )  . 

3  U) .  38  Comp.  Gen.  300  (  1958);  37  Comp.  Gen.  2  7  (1957  ) 
(dicta);  JC  Comp.  Gen.  4]5  (  1  956  )  ( d i c ta  ) . 

317.  37  Comp.  Gen.  27  (  1 9  5  7  ) ( d i c  t  a  )  . 


318.  46  Comp.  Gen.  1  (1966)(bid  indicating  that  there 
would  be  full  compliance  with  specifications);  41  Comp.  Gen. 

192  (1961)(bid  included  statement  that  the  final  result  of 
performance  would  be  a  facility  fully  complying  with  require¬ 
ments);  40  Comp.  Gen.  132  ( 1 960 ) ( i nd i ca t i ng  that  product  offered 
would  meet  requirements);  36  Comp.  Gon.  4  1  6  (  1  9 56 )  ( s ta t i ng  that 
discrepancy  would  be  resolved  in  favor  of  the  specifications  in 
the  invitation). 

319.  36  Comp.  Gen.  416  (1956). 

320.  t-g-.  50  Comp.  Gen.  1  93  (  1  9  7  0 )  (  p  r  oin  i  s  e  to  conform); 

45  Comp.  Gen.*  312  ( 1 965 ) { s ta t i ng  that  offered  product  would 
tully  meet  specifications);  Cummi ns-Wagner  Co.,  Inc.,  Comp.  Gen. 
Dec.  B-1S3486  ,  77-  1  CPD  *,  462  (  1  977  )  ( transmi  tta  1  letter  stating 
that  equipment  was  offered  "in  compliance  with  the  specifica¬ 
tion");  Ocean  Applied  Research  Corp.,  Comp.  Gen.  Dec.  B-186476, 

76- 2  CPD  ‘1  393  (  1  9  7  6  )  (  s  ta  temen  t  that  product  met  all  salient 
characteristics);  Big  Joe  Manufacturing  Co.,  Comp.  Gen.  Dec. 

B-  1  82063  ,  74-2  CPD  •;  263  ( I  9  74  )  (  s  ta  temc  n  t  that  bidder  was  quoting 
in  full  compliance  with  specifications). 

321.  Ocean  Applied  Research  Corp.,  Comp.  Gen.  Dec. 

B-  1  86476  ,  76-2  CPD  *:  393  (  1  976). 

322.  50  Comp.  Gen.  193  (1970). 

323.  Ocean  Applied  Research  Corp.,  Comp.  Gen.  Dec. 

B-  1  86476,  76-2  CPD  *'  393  (  1  976). 

324.  j_d. 

325.  42  Comp.  Gen.  96  (1962). 

326.  Searle  CT  Systems,  Comp.  Gen.  Dec.  B-191307,  78-1 
CPD  '1  433  (  1  978);  Spectrolab,  Inc.,  Comp.  Gen.  Dec.  B-  1  89947  , 

77- 2  CPD  ‘  438  (1977). 

327.  42  Comp.  Gen.  96  (1962). 

328.  hi. 

329.  Searle  CT  Systems,  Comp.  Gen.  Dec.  B-191307,  78-1 
CPD  •  433  p.  3  (1978). 

330.  C.cj.  ,  42  Comp.  Gen.  96  (1962);  40  Comp.  Gen.  432 
( 1 96 1  )  ( ty pewrl  t ten  exceptions  found  to  take  precedence  over 
standard  form  language);  Searle  CT  Systems,  Comp.  Gen.  Dec. 
B-191307,  78-1  CPD  1  433  ( 1 978 ){ s ta temen t  that  bid  was  compliant 


to  specifications  inadepuato  to  cure  deviations);  Speclroiab, 
Inc.,  Comp.  Gen.  Dec.  B-1B9947  ,  77-1'  CPD  f  43B  (  1  977  )  (staten,ent 
that  offer  was  "in  strict  and  full  i.ompliance  with  all  require¬ 
ments  of  the  Invitation  for  Bids"  inadequate  to  cure  deviations); 
TSR  Excavators,  Comp.  Gen.  Dec.  B-1P.?261  ,  74-  2  CPD  *]  322  (  1  974  ) 
(statement  that  bidder  proposes  to  do  all  work  in  accordance  with 
invitation  inadequate  to  cure  deviation). 

331.  Comp.  Gen.  Doc.  B-179024,  October  30,  1973,  Unpub. 

The  bid's  offer  to  comply  appeared  as  follows: 

The  attached  quotation  describes  in  detail  the  sub¬ 
ject  machine,  however,  if  any  discrepancies  appear 
between  our  quotation  and  your  specifications  the 
latter  will  prevail. 

This  l.'.nquage  is  noticeably  similar  to  the  language  utilized  in 
earlier  decisions  in  which  it  was  indicated  that  an  offer  to  com¬ 
ply  was  adequate  to  cure  a  material  deviation.  See  38  Comp.  Gen. 
300  (1953),  37  Comp.  Gen.  27  (1957). 

332.  Searle  CT  Systems,  Comp.  Gen.  Dec.  5-191307,  78-1 
CPU  *  433  (1978). 


CONCLUSION 


An  overall  view  of  the  various  tests  utilized  in  each  of 
the  selected  areas  reveals  a  general  consistency  'in  the  approach 
followed  by  the  Comptroller  General  in  measuring  the  materiality 
of  deviations  from  requirements  listed  in  invitations.  When  a 
deviation  has  arisen  from  a  failure  to  conform  to  a  requirement 
deemed  to  be  essential  to  the  Government  it  has  been  considered 
material.  In  such  a  case,  unless  it  has  been  felt  that  upon 
acceptance  the  bidder  would  be  obligated  to  conform  to  the  re¬ 
quirement  in  spite  of  the  deviation,  the  bid  has  been  found  non- 
responsive.  On  the  other  hand,  where  the  requirement  has  been 
nonessential,  bids  have  been  acceptable  as  Itng  as  it  appeared 
that  there  would  be  no  actual  prejudice.  Consequently,  where  it 
has  appeari'd  that  the  bidder  could  neither  obtain  a  competitive 
advantage  over  other  actual  bidders  as  a  result  of  the  deviation 
nor  be  placed  in  a  positioti  from  which  he  could  coritrol  his 
eligibility  after  bid  opening,  the  Comptroller  has  found  the 
deviation  i  nima  ter  i  a  1  . 

Aside  from  the  foregoing  general  observations,  several 
aspects  of  the  Comptroller’s  approve:  >  the  issue  of  bid 

responsiveness  warrant  comment.  t  is  uy  now  apparent  that  the 
Comptroller  has  placed  extensive  reliance  in  the  principle  of 
obligation.  In  every  major  area  of  bid  responsiveness  this 
principle  has  provided  the  foundation  upon  which  have  been 
erected  various  tests  which,  if  met,  will  result  in  bid  accepta¬ 
bility  in  spile  of  what  would  otherwise  be  considered  a  material 


deviation.  However,  as  pointed  out  by  the  decision  in  Northeast 
Construction  Co .  v.  Romney ,  there  is  one  basic  difficulty  that 
arises  from  applying  the  principle  of  obligation.  Regardless  of 
whether  it  appears  that  a  bidder  would  be  "obligated"  under  the 
tests  devised  by  the  Comptroller,  the  ultimate  decision  would 
have  to  be  resolved  in  a  Federal  court  should  any  bidder  contest 
the  presence  of  such  ati  "obligation".  Whether  in  all  cases  such 
a  resolution  would  be  consistent  witit  the  Comptroller's  view  is 
subject  to  question.  This  would  seem  pa  r  f.  i  c  u  1  a  r  1  y  true  in  some 
of  the  areas  in  which  the  Comptroller'  has  created  tests  based  on 
the  principle  of  obligation.  for  example,  whether  a  Federal  court 
would  concur  in  the  Comptroller's  view  that  a  bidder  is  required 
to  furnish  an  item  he  did  not  bid  upon  at  the  sami.  price  as  that 
which  he  bid  on  similar  items  in  his  bid  is  debatable.  Similarly, 
whether  a  court  would  agree  that  a  bidder  is  obligated  to  comply 
with  all  material  changes  in  an  amendment  simply  because  he  sub- 
mittoi  a  bid  reflecting  some  of  the  changes  caused  by  the  amend¬ 
ment  is  uncertain.  It  appears  that  in  many  of  the  situations 
discussed  in  this  paper  the  Comptroller  has  been  more  concerned 
with  whether  there  was  evidence  of  an  intent  to  conform  on  the 
part  of  the  bidder  rathc-r  than  with  whether  there  was  an  existing 
obligation  to  conform. 

Also  apparent  has  been  the  constant  fluctuation  and  uneven 
application  by  the  Comptroller  of  the  rules  of  bid  responsiveness. 
This  fluctuation  has  resulted  both  from  pressure  from  agencies, 
such  as  has  occurred  in  the  area  of  subcontractor  listing  require- 
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merits,  and  from  the  Comptroller's  nv/n  changing  views.  In  large 
measure  this  willingness  to  alter  the  rules  of  bid  responsive¬ 
ness  would  seem  attributable  to  the  fact  that  the  Comptroller 
General  has  never  uniformly  addressed  the  subject  of  bid  respon¬ 
siveness.  Rather,  as  illustrated  throughout  this  paper,  the  cur¬ 
rent  position  has  developed  separately  within  each  area  of  bid 
responsiveness. 

Finally,  it  is  obvious  that  tiiere  has  been  little  concern 
for  the  principle  of  potential  prejudice  in  the  decisions  of  the 
Comptroller.  As  a  result,  it  is  possible  that  an  award  could  be 
ii'ade  that  so  deviated  from  the  advertised  requirements  that  there 
would  in  turn  be  a  failure  to  realize  advertised  procurement’s 
stated  goal  of  providing  all  who  might  desire  to  compete  an  oppor- 
'unity  to  compete.  More  s i nn i f i can 1 1 y  ,  as  this  paper  has  illus¬ 
trated,  under  the  Comptroller's  system  of  bid  responsiveness  it 
is  possible  to  make  an  award  to  an  acknowledged  nonresponsi ve 
bid  as  long  as  there  is  no  actual  prejudice  and  the  Government's 
essential  requirements  are  met.  It  is  difficult  to  establish  why 
the  Comptroller  has  failed  to  observe  the  principle  of  potential 
prejudice.  An  answer  may  lie  in  the  fact  that  the  Comptroller's 
initial  decisions  involving  the  review  of  awards  under  adver¬ 
tised  procurement  addressed,  not  the  issue  of  bid  responsiveness, 
but  whether  ♦'here  existed  justification  for  an  agency  to  reject 
the  lowest  priced  bid.  This  underlying  concern  with  obtaining 
the  most  favorably  priced  bid  remains  apparent  in  many  of  the 
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Comptroller's  decisions.  By  following  the  principles  of  actual 
prejudice  and  obligation  it  is  possible  to  avoid  rejecting  many 
more  of  these  favorably  priced  bids  than  would  be  possible  by 
strict  application  of  the  principle  of  potential  prejudice.  Re¬ 
cent  trends  clearly  indicate  that  in  the  future  the  Comptroller 
will  continue  to  decide  questions  of  materiality  without  regard 
to  potential  prejudice. 
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